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ADAWLUT SHEIKS’ (No. 11,) and HAZAREE 
SHEIKH (No. 12.) 

Chime Charged. —1st count, dacoity on the night of the 
24th January, 1846, in the house of Rowshun Mundul of Hur- 
reepoor, thanuah Mehirpoor, zillah Nuddea; 2ud count, having 
belonged to a gang of dacoits. 

Crime Established. —Dacoity. 

Committing Officer.—Baboo Herachunder Kur, Depdty Ma¬ 
gistrate under the Dacoity Commissioner stationed at Moorshe- 
dabad. 

Tried before Mr. J. E. S. Lillie, Additional Sessions Judge 
of Hooghly, on the 17th June, 1858. 

Memarke hg the Additional Sessions Judge ,—The two prison¬ 
ers are implicated in the dacoity with which they are charged, 

by two approver witnesses j* 
and witnesses Nos. 3 and 4 
depose that they recognized the 
two prisoners among the dacoits 
on the night of the occurrence. 
The recordf shows that these 
\^ituesses, at the time of the occurrence, deposed to the fact of 


Moorsbeda- 

bad. 


185 




January 14. 

Case of 
AdaWIiUT 

Sheikh 
and another. 


Witness No. 1, Bholye Sheikh, 
„ I, 2, Minoo Sheikh. 


t Nnthee No. 11, pages 38 
and 73. 


71 


Prisoners re¬ 
leased ; I stin¬ 
asmuch as the 
approver -wit¬ 
nesses state 
that the parti¬ 
cular dacoitj 
with which 
the prisoners 
stand charged 
was committed 
by a gang of 
which Buheem 
Alice was Sir- 
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1859. recognition botli before the clarogah and before the Magistrate. 

--The record furtlier shows that approver witness No. 1, was 

anuary 14. in the act; that he confessed* on tlie following day when 

Case of the darogah came to the spot, 

’ criminating the two prisoners; 

and another. f Pago 2. was committedf to 

the Sessions (where ho was con- 
dar.andintbe t Report of Mohafiz of Moor- victed and Bentenced,)'J The re- 
confession of shodabad Magistrate, dated 2Gth cord lias now been traced iu 

Hmstd™ ^thls 1857. con^jequence the confession 

da™oity is not before the committing officer of approver witness No. 1. 
mentioned ; Prisoner No. 11, in his defence before the Deputy Magistrate 
and 2nd, inas- stated that approver witness No. 1, was seized in a dacoity (1st 
much as tho count) in the house of liis, prisoner’s cousin’s father-in-law, by 

tlie^Tame^a°^ count he repeats the 

provers given ^hove assertion, but calls the owner of the house the uncle of 
before the da- his brother-in-law. He adds that lie gave evidence against 
coity Commis- approver witness No 1, in a complaint preferred to the zemin- 
sioner and dars, which caused tliat witness to be beaten and driven out of 

Jud 0 arras to Witnesses Nos. 5 to 7, depose favorably of tho 

i)mue8*"^grea\ly prisoner’s character; but the former made a different statement 
discrepantand before the Deputy Magistrate; and the two latter are adopted 
as tbe state- relations of the prisoner. There is no proof of the prisoner’s 
ments of one alleged connection with the owner of the plundered house ; it is 
approver m ^ supported by the record ; bub on the contrary 

ticuto, dfe 5 Pag, 43. ‘he evidence§ of the latter be- 

greatly from for# the Magistrate aliords 

those of the strong presumption that the allegation is false. The defence of 
otbejj^ appro- prisoner No. 12, before the Deputy Magistrate and in this Court 
is, that he and his fellow-viHagers caused approver witness No. 
1, to be driven out of the village. He affirms that there is a dis¬ 
crepancy in the present and former depositions of witnesses Nos. 
3 and 4, with respect to the opportmdties they had of being 
acquainted with him ; but a collation of those depositions will 
show that there is no such discrepancy. Witness'is Nos. 8 to 10, 
depose that the prisoner came to reside in their village about a 
year ago, and that during that period they had seen nothing 
bad in him. 


I consider that the first count is proved. The evidence of 
the approver witnesses is accordant and probable, and it has 
been satisfactorily confirmed. 

J convict the two prisoners of the crime of dacoity, and sen¬ 
tence them to be imprisoned for twfclve (12) years with labor iu 
irons in banishmertt. 


Remarks hy the Nizavmt Adawlut .—(Present: Messrs. B. J. 
Colvin, A. Sconce and C. B. Trevor.) 

Mr. B. J. Colvhi .—The prisoners now before us, were charg¬ 
ed with this dacoity just after its occurrence bn 24th January,' 
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1846, bub were released by the Magistrate for want of proof. 
They were implicated iu the thaunah confession of witness No. 
1, recorded 26th January, which confession, besides that it was 
no proof against them, was disavowed before the Magistrate. 
On the following day the prisoners were, however, recognized by 
witnesses Nos. 3 and 4, who had deposed to the fact of recogni¬ 
tion in 1846; and the prosecutor befcftre the Magistrate depos¬ 
ed that they had at the very time told him of tlieir recognition 
of the prisoners ; but this evidence was considered insuthcient; 
and the pri8oneriS;ijWera noi committed for trial. VVe are not 
bound by the view the Magistrate then took of the evidence of 
witnesses Nos. 3 and 4; but still if not supported by further 
proof, we may hesitate to consider it more credible now than it 
was then. In addition to it we have now the depositions of 
approvers Nos. 1 and 2, which are legal evidence; and the ques¬ 
tion simply is, are they trustworthy or not ? To test their evi¬ 
dence, as they liave stated that liuheem Alice Sirdar was in this 
dacoity with them, his original confession having been sent for, 
it has been found tl>at he has not mentioned it us amongst those 
in which he was engaged ; but 1 do not see that this circum¬ 
stance invalidates the evidence of the present approvers against 
the prisoners now before us. There is no doubt of the presence 
of approver No. 1 in the dacoity, for he was seized in the act, 
and sentenced for the crime ; and as his denouncement of the 
prisoners tallies with what has been consistently deposed to by 
witnesses Nos. 3 and 4, his evidence may well, 1 think, be believ¬ 
ed. Witness No. 1, has also jj^eutioned witness No. 2, as present 
who has, in his turn, implicated witness No. 1. The evidence of 
No. 2, against tlie prisoners is also corroborated by that of wit¬ 
nesses Nos. 3 and 4; while their evidence is again corroborated 
by that of the approvers and may therefore be now accepted, 
although deemed insutheient before. The prisoners also, 
although they allege ground of enmity against witness No. 1, 
do not ascribe any hostile motives to witness No. 2. 

I reject the piisoners’ appeal. • 

Mr. A. Sconce ,—These two prisoners have been convicted 
of committing a dacoity in the house of liuheem Muudul of 
Mouzah Hareepore in the month of J anuary, 1846. 

When this crime was being perpetrated, one Bholayo Sheikh 
was seized and afterwards convicted. 

In the statement made by him to the police, after the 
seizure, Bholaye said that Hazaree Sheikh sent for liim, to his 
house; that Adawfut and Amee came too ; and that going on, 
they were joined by six others, and then proceeded to commit 
the dacoity. 

Before the Magistrate he retracted this confession. 

Two neighbours of Roshun, namely Beekul and Anund pro¬ 
fessed to have recognized Hazaree and Adawlut when the oucur- 


1659. 


January 14. 

Case of 
ADAWLirr 
Sheieu 
and another. 
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January 14. 

Case of 
Adawlut 
Shaikh 
and another. 


rence was going on; but the charge against these two men was 
not then carried out. Now however Bholaye has become an 
approver; and to him, being added one Meetioo Sheikh also an 
approver, Adawlut Sheikh and Hazaree Sheikh are brought to 
trial. 

Against the prisoners, then, we have the evidence of Bholaye 
and Meenoo ; also of th& two neighbours, Beekul and Anund ; 
and the prisoners have been convicted by the Sessions Judge. 

Possibly the prisoners may have been concerned in this da- 
coity ; but it seems to me that no 'reliance OKa be placed on the 
statements of the approvers, and therefore I would acquit the 
prisoners. 

At the trial both approvers say tliat the dacuits concerned 
belonged to the gangs of Buheem Alice and Meenoo (one of the 
approvers) and both say that lluheem Alice was personally 
present. 

Already 1 have seen several c&ses in which lluheem Alice 
and persons professing to have done dacoity with him, have 
appeared as approvers or have delivered confessions. For the 
reasons given by me in my note of the 27th September last, on 
the trials ofMauickSheikh andMaleeSheikh,thestatements made 
by Buheem Allee and his associates indicated as I thought con¬ 
spiracy and falsehood; and seeing that the approvers used at the 
present trial named Buheem Allee as a prominent party in the 
dacoity charged, it appeared desirable to have before us any con¬ 
fessions which Buheem Allee may have delivered in the same mat¬ 
ter. Buheem Allee, we knew, was a . approver of earlier date than 
either Bholaye or Meenoo. But 1 had found, as shewn in the 
note just quoted, that Buheem Allee’s earlier statements were 
improved upon by subsequent approvers and that the latter 
were used as evidence instead of the former. 

Accordingly for the purpose of check and corroboration the 
confession delivered by Buheem Allee was called for. This do¬ 
cument has been received: but Buheem Allee is silent as to the 
dacoity committed in the house of Boshun Mundul. 

Of the two approvers brought up as witnesses on the present 
trial, Meenoo, as I have said, is one. Now Meenoo himself was 
tried for the same dacoity ; and being convicted of belonging 
to a gang of dacoits by this Court on the 7th April last, was 
sentenced to imprisonment for life. Meenoo pleaded guilty, 
but at his trial, Bholaye Sheikh alone gave evidence upon the 
specific charge of dacoity committed in the house of Boshun, 
while Buheem Allee was adduced merely to prove the general 
charge of the prisoners belonging to a gang of dacoits. Clearly, 
the committing officer did not expect him to give evidence as 
to the dacoity under trial, but I see in his deposition before the 
Sessions Judge, Buheem Allee said generally, that the prisoner 
joined him in the dacoities committed in the houses of Gobind 
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Biswas of Jtidagacha, of a Musalman of Haree])ore, and of a 
Hindoo in Honmajpore. Beyond this, no question was put by 
the Sessions Judge and we may only conjecture that by the 
description Musalman of Hareepore, the approver meant 
Boshuu. 

It seems to me that we cannot countenance evidence con¬ 
structed in this manner. Bholaye’s flft’st confessions were re¬ 
corded in December, 1857, Meenoo’s in January, 1858 ; Ruheem 
Alice’s a year earlier, that is in January, 1857; but Ruheem 
Allee then or up to«a»the comTjutment of Meenoo in E^ebruary, 
1858, made no disclosure of his connexion with a dacoity in 
wliich he is said by Bholaye and Meenoo to have taken so pro¬ 
minent a part. 

Lastly, 1 remark that neither Meenoo, nor Ruheem Allee, 
nor many others now named by Bholaye were named by him in 
his concessions of 1846; and that he and Meenoo difter with 
themselves and with each oth%r in the several enumerations 
given in by them of their associates in this dacoity. 

I would acquit the prisoners. 

Mr. C. B. Trevor. —'I'he prisoners Nos. 11 and 12, Adawlut 
Sheikh and Hazaree Sheikh, were committed to the Sessions 
Judge on two counts, first, with having committed a dacoity on 
the night of the 24th January, 1846, corresponding with the 
12th Magh, 1252, in the house of Roshun Mundulof Hareepore, 
thannah Meerpore, zillah Nuddea, and secondly, with belonging 
to a gang of dacoits, 

The Sessions Judge convict#d the two prisoners of the crime 
of dacoity and sentenced them each, to be imprisoned for twelve 
years with labor in irons in banishment. From this sentence 
both the prisoners have appealed. 

It appears that at the time of the occurrence of the dacoity 
in the house of Roshun Mundul, the approver witness No. 1, 
was captured in the act; ho confessed on the following day 
before the police; a confession which was repudiated by him 
before the Magistrate ; mentioning the name of the priioners 
amongst tliose who had witli him committed the dacoity. The 
approver No. 1, was convicted and sentenced to seven years’ 
imprisonment with labor in irons. The charge, however, against 
the prisoners broke down, and they were not committed to the 
Sessions, though witnesses Nos. 3 and 4, Beekul and Anund 
Sheikh deposed to having recognized them at the time of the 
dacoity. 

The present charge against the prisoners is alleged to be sub¬ 
stantiated by the evidence of tlio two approver witnesses, Bho¬ 
laye and Meenoo Sheikh, and that of the two witnesses, wrio, 
when the case was first investigated, deposed to having recog¬ 
nized the prisoners. 

•VOL. IX. 


1869. 


January 14. 

Case of 
AnAWLur 
Sheikh 
and another. 


0 
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AD.VWLtIT 

Sheikh 
and anotlier. 


in his rnofussil confession made at the time of the occuiTence 
of the dacoity, the approver No. 1, did not give the name of 
approver No. 2 ; he only mentioned the names of the prisoners 
at the bar, Ameer Sheikh and Mulung Khan, hve others were 
with tlie dacoits whose names he did not know. 

In his original confession before the dacoity Commissioner, he 
gave the name of approver No. 2, Meenoo, Ruheem Alice Slieikh, 
Rajkisto Bania, Biraj Sheikh, Durbesh Sheikh, Sekunder Sheikh, 
Manik Sheikh, Nundee Slieikli, Gopi Sheikh, Chotnmanik 
Sheikh, Golamee Sheikh, Madub Ghose^ Khoderam Ghose, 
Nuhi Sheikh, Adawlut Sheikh, Ilazaree Slieikh, Ameer Mundul, 
Gopal Muntlul and Kalachand Mochi and two Golam Sheikhs, 
altogether of twenty persons exclusv/e of himself as constituting 
the gang committing the dacoity in the house of lloshun. 

On the present trial he states that Ruheem Alice’s and 
Meenoo’s gang committed the dacoity, that tlie only persons 
whom he remembers as being*- present were Ruheem Alice, 
Aleenoo, Ramkisto, Dhunnoo, Golamee Sheikh, the prisoners at 
the bar, Ameer Sheikh, Andaree Ghose, Nubi Sheikh and Chun- 
der Ghose. 

On collating these three confessions it will be observed that 
in the second the witness mentions various names, iu number 
twenty; eight of those only does he give in his evidence before the 
Sessions Judge, adding two new names, Andaree and Clmndcr 
Ghose; whereas in the mofussil immediately alter the occur¬ 
rence he was only able to name four accomplices. 

Evidence such as tin*-, so discjrepant with itself, cannot he 
relied on, notwithstanding that a few of the same names occur 
in each statement. The intrinsic worth of approver’s testimony 
is satisfactorily to he tested by a comjiarison of tlie various 
statements made by them ; in other words by noting the various 
points on which they agree as also those on w'hich they disagi’eo, 
and as a agreement iu names as well as other particu¬ 

lars renders it trustworthy, in like manner a material disagree- 
mentfas to names such us to be found in the ^present instance 
renders it unwoi thy of any credit. 

Turning tlien to the original confession of approver witness 
No. 2, Meenoo, it appears that he gave as his accomplices iu 
the dacoity in Roshun Mundul’s house, and as belonging to 
Bholaye sheikh’s gang, the names of Adawlut Sheikh and 
Hazaree Sheikh the prisoners at the bar Arnahuth Sheikh, 
Ruheem Allee Sheikh, Gopal Mundul, Boli Sheikh, Andaree 
Ghose, Manik Sheikh, Sekunder Sheikh, Biraj Sheikh, Gopi 
Sheikh, Madub Ghose, Nubi Sheikh, Golamee Sheikh, Chunder 
Ghose, Rajkissen Bliunia, Teeiieowree, Golamee Sheikh No. 2, 
eighteen persons altogether exclusive of himself. 

In his evidence on this trial he names as concerned in the 
dacoity in Roshun Mundul’s house and as belonging to Ruheem 
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Alloc’s and liis own gang, Adawlut Sheikh and Hazai-ee Sheikh, 
Ruheein Allee, Hhohiye Sheikh, Andaree Ghose, Nundnarain 
Qhose, Kedoo Slieikh, Teencowree Ghose and others whose 
names he does not remember. 

Collating these two stateinents together we find eighteen 
names given in the first, and eight in the second ; and of these 
eight, two are new names; discrepances suoli as these in two 
st atements made witliin an interval of only six months between 
them, are such as to deprive them of all credit. 

But the inconsistencies do^iot stop here. In addition to the 
discrepancies existing in tiie ditfereht statements of the same 
witnesses, those witnes.s(*s also in the mention of names diifer 
with eatdi other, Bholaye'-Sheikh gave eight names in his 
original confession not given by Meenoo Sheikh, in his; and 
Meotioo gives four names not mentioned by B!iola\e. Again, 
looking to the statement given by both the approvers, before 
the Sessions Judge, it will lie observed that their different 
statements only agree as regards four of the persons named by 
them. Makingevery allowance for imperfection of memory,arising 
1‘roni lapse of time or other cause, diserepaiicies to such an 
extent remain, that no reliance can be placed on such testi¬ 
mony^. 

Sueli being the results of an analysis of the evidence of the 
two chief approver witnesses in the case, it becomes unnecessary 
to look i) minor difficulties in the evidence. I would observe, 
houever, that tlie fact that Uuheem Allee omitted all notice of 
tlu* dacoity in lto.sliun Mundul’s house in his original confession 
before tlie dacoity Cornmisbioncr, though it would only, to a 
degree, deti-aet from the credibility of the evidence of these 
approvers, were their stat'ements consistent in all other particu- 
eulars, still when the statements of both show the glaring dis¬ 
crepancies as to names noted above, an omission of that nature 
in thi3 confession of a person alleged to have been the Sirdar of 
the gang committing the dacoity, lends great and fatal force to 
the other considei^tion on which the non-credibility of th\ evi- 
ilence has been based. 

Altogether it seems to me then that the evidence of two 
approvers cannot be relied on; and as the evidence of the tv\'o 
eye-witnesses are alone insufficient for conviction, I agree with 
Mr. Sconce in thinking that the prisoners are entitled to an 
acquittal, and Ihcir immediate release. 


1859. 


J nnuary 14. 


Case of 
Adawlut 
Seeieh 
and another. 
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Pbeseitt : 

J. H. PATTON, Esq., Judge, and D. I. MONEY, Esq., 

O^ciating Judge. 


The queen and^UNGSHEE DOSS MUDUCK 


EastBurdwan. 

1859. 

January 24. 

Case of 
Sittanath 
Ghosb 
and another. 


versus 

SITTANATH GIIOSE (No. ,27,) and EAMCIIURN 
GHOSE (No. 28.) ’ 

("eime Chahged —1st count, wilful murder of Pearee Cho- 
Iterah for the sake of his ornament#; 2nd count, being acces¬ 
saries after the fact of the above murder; 3rd count, privity to 
the above murder; 4th count, stealing from the person of Pearee 
Chokerah, three gold mandoolees worth lis. 7 ; 5th count, being 
accessaries after the fact of the afcove theft; 6th count, having 
in their possession proi)erty acquired by the above theft well 
The prisoner, knowing it to have been so acquired. 

convicted up- Committing Officer.—Mr. H. B. Lawford, Magistrate of 
onyiolentpre- Burdwau. 

being *an uo- Tried before Mr. H. M. Reid, Officiating Sessions Judge of 
complice in East Burdwan, on the 29th December, 1858. 
the murder of Memarks hy the Officiating Sessions Judge. —The prisoners 
the deceased pjead not guilty. 

his ornaments appears, from the deposition of the prosecutor, that his 
was sentenced ^on, the deceased Pearee Chokeraji, a child of about six years of 
to transporta- age, went out on the afternoon of the 8th Assin last, to play 
tion for life, with other children, having on his person at the time gold oruu- 
The Court re- ments. That, as he did not return in the evening, the prosecu- 
markedre^rd^- search was, liowever, in vain. 

in^ the*^^Tame He continued to search for the child on the following day, 9th 
case, wliom Assin, with the same want of success, and not finding him, and 
the Sessions suspecting that ho had met with foul play, he, on the afternoon 
Judgehadcon- gf 10th Assin, informed the village gomastah that the child 
vit^*^*^ to missing. Intimation was thereupon sent tb the thannah, by 

murder and gomastah, and, on further search being made for the child 
sentenced,that its body was found near the field of one Teencowree Ghose, ad- 
inasmuch os it joining the Moochtank, and from the appearances which it 
is a eliargecon- presented, it was evident that the child had been strangled. The 
nectedwiththe prosecutor further found that 

C'ShoiJd mS„ thegoia ornaments which had 

in ever, .nch ' , shadoochnm been worn by hi8 son were imsa- 

instance sub- cq^ose. ffoni the body. Ihe prose- 

mit the wAole cutor did not suspect any one in 

^i^Lideration^ particular of having committed the murder. 

of the Court police darogah reached the scene of the occurrence, 

in order that which is about seven miles from the thannah, on the morniug<of 
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the 11th Assin, (26th September,) and, from enquiries made by 
him, it appeared that the deceased child had been jilaying with 

* Tn-j, Tw 1^ T 1.1 r>i. 1 the witness No. 14 ,* Lukhee 

* Wit. No. 14, Lukhee Chokree. n, i • i. u- <. -if 

Chokree, an intelligent girl or 

six years of age, and who lias been examined before this Court 
on simple affirmation under Section 15, Act II. of 1855 ; tliat, 
while they were playing together, he f/a,a enticed away by one 
Cheeneebas Ghose, who said he would give him some sugar¬ 
cane, and that on her wanting to go also, Cheeneebas prevented 
her doing so, by eajnng thafthere were jackals in the plain. 

Cheeneebas was upon this arrested, and ujion the following 
day, 27th September, he made a confession before the Darogah 
of complicity in the theft with murder, implicating the prisoner 
No. 28, who is his uncle, as the actual' murderer, and the pri¬ 
soner No. 27, who is his cousin, (and who has been punished 
without reference to the Nizamut,) as having been privy to the 
crime. This confession, he rejfeated, with additions before the 
Magistrate, on the 29th September, and on the 6th October he 
made his escape from the hajut guard, and has not since been 
recaptured. 

The prisoner No. 27, Seetanath Ghose, on being arrested in 
consequence of his having been implicated in Cheeneebas’ con- 
fe.ssion, admitted before the darogah, in a confession made by 
him on the 27th September, that he liad witnessed the murder, 
which was effected in Cheeneebas’ field. Tliat Cheeneebas and 
the prisoner No. 28, subsequently concealed the body by throw¬ 
ing some earth over it, and that he (prisoner) had had one of 
the mandoolees made over to him as his share of the booty, 
on the understanding tliat he was not to make any mention 
to any one of what had occurred. This confession has been 

duly attested.f 

In the confession made by the 
prisoner No. 27, before the Ma¬ 
gistrate on the 29th of Septem¬ 
ber, and which has also\been 
duly verified,J he implicates the 
prisoner No. 28, and Cheenee¬ 
bas Ghose as having jointly com¬ 
mitted the murder. The con¬ 
fession as regards the prisoner himself is one of privity. He 
admits having received one of the mandoolees from Cheeneebas 
and being warned by him and by prisoner No. 28, that he was 
not to tell any one what he had seen. 

On the prisoner No. 28 being arrested by the Darogah, ho at 
first denied all knowledge of the crime, and he had journeyed 
some distance, about one coss^ on his way towards the sudder 
station, when he told the persons who were with him, that he 
had something which he wished to reveal to the Darogah. He 


t Wit. No. 1, Umbicachurn 
Muuclul. 

„ „ 2, Sbadoocliurn 

Ghoso. 

Wit. No. 7, Kfioorshed Ma¬ 


homed, 
oolab. 


8, Sheikh Neamut- 


1859. 


January 24. 

Case of 
Sittanath 
Ghosb 
and another. 

it might pass 
Benton CO upon 
all the prison- 
ers. See circu¬ 
lar order No. 
32, W. P. 6th 
November, 
1849. 
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Case* of 
Sjttanath 
Ohose 
and another. 


was accordingly takcii back to the Darogah, and, in the con- 

, , fession* made by him before 
* Mil. No-3, Huiwe M^dul. Qffjpej. on the 29lh Septcni- 

„ „ 4 Locknath Dutt. , , j i i « i i 

her, he admitted having Jieard 

from Cheeneebaa, after the murder had been committed, of his, 
Cheeneebas, having been the murderer, and that he had con¬ 
cealed the mandoolees in*^a khur field. On going with the I)a* 
rogah ho pointed out tiie ornaments concealed in the field in 

qm‘Rtion tied up in some sugar 
QhosT **^ cane leaves. The oniHtnent'.t 

have been duly deposed to as 
being those worn by the deceased. 

When brought before the Magistrate, the prisoner No. 28, 

made a conCessioi),! wliicli has 
oofali^**^ 8 |Slicikli Nearaufc* .,tt 0 gt,ed, to tiie effect 

“""“I; „ 9, Gholara Abbas, t'l'at he had one day been told 

b^ Cheeneebas that he had, two 
days before committed a crime, and, on his asking Cheeneebas 
what it was, the latter shewed him the mandoolees, und 
upon seeing them and knowing them to have belonged to 
deceased he suspected that Clieeneehas had murdered the de¬ 
ceased. 'J'hat Chi'oncebas then told him that he wanted to 
throw away the mandoolees, upon which he, at Cheeneebas’ re- 
que.st, went with him, and they concealed them in the khur 
field, where he, prisoner No. 28, afterwards pointed them out to 
the Darogah. 


Before this Court, both the prisoners deny the charges on 
which they stand committed. The prisoner No. 27, says he was 
beaten in the mofussil, and, in consequence, stated what he did 
before the police, and that he repeated the confession made l)y 
him before the Magistrate owing to threats having been held 
out to him. flo calls no witnesses. The prisoner No 28, 
denie.s having made any admissions either before the police or 
before the Magistrate. Me declines examining the two witness¬ 
es cW‘d by him fur his defence. , 

The Jury, Baboos Bungsheedliur Mullick, Brijnatli Chow- 
dbree and Ranulhun Mookerjea, convict the prisoners on the 
8rd, 4tli and 6tb counts ot the indictment. (Privity to murder, 
theft from the person of the deceased, and knowingly receiving 
the stolen property.) 

I convict the prisoner No. 27, Seetanath Ghose on the 
strength of Ins own confessions of privity to murder only ; the 
admission made by him, to the effect that he had received one 
of the stolen mandoolees as the price of his keeping silence, not 
being borne out by the subsequent search made by the police 
in consequence of that admission. 

I sentence him to fi\e years’ imprisonment witli labor in 
irons. * 
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III regard to the prisoner No. 28, Ramchurn Ghose, I am of 
opinion that very strong suspicion rests on him of having been 
an actual accomplice in the murder. The confessions made by 
him, corroborated as they are by the very significant fact of 
his having been the person who pointed out the stolen property 
to the police, do not, however, bring home to him any higher 
crimes than those of accessaryship after the fact in theft with 
murder, and receiving stolen property knowing it to have been 
acquired by theft with murder. 

1 would accordingly reciftninend that the prisoner No. 28, 
Ramchurn Ghose be imprisoned for ten years with labor and 
irons, in banishment. 

The conduct of the polico Darogah in the investigation of 
this case is deserving of favorable notice. The escape cf the 
defendant Clieeneebas Ghose is much to be regretted. 

Memarks by the Nizamut Adawlut, —(Present: Messrs. J, 
H. Patton and D. I. Money ) • The Sessions Judge has correct¬ 
ly stated the particulars of this case, and his finding is borne 
out by the circumstantial evidence. But we think that evidence, 
taking all the connecting links together, raises a violent pre¬ 
sumption of a higher degree of criminality in the prisoner 
for his share in the transaction than that of which he has 
convicted him. 

'J'he deceased child tvas last sfeen in company with Cheenee- 
bas, who was arrested in consequence, and, after making a con¬ 
fession in which he implicated the prisoner before us as the 
murderer, escaped from tlie guard placed over him. This con¬ 
fession we cannot accept as evidence against the prisoner. But 
it is also ill evidence that the prisoner was working together 
witli his son Seetanath Ghose in the same sugarcane field, to¬ 
wards which the murdered child was enticed by Cbeeneebaa. 
In bis own confession before the Darogah the prisoner states, 
that Clieeneebas had told him that he, Clieeneebas, had com¬ 
mitted the murder, and bad concealed the ornaments (taken 
from the cliihrs [lersoii) in a Jehur field. I'he prisoner \takcs 
the police to tln/spot where they were concealed and points 
them out, tied up in some sugarcane leaves. In his confession 
before the Magistrate the prisoner attempts in some degree 
to lessen the guilt of his own share in the transaction by stating, 
that Clieeneebas had told him that he had committed a crime, 
and that upon his, (/heeneebas’, producing the ornaments he 
suspected that he had murdered the deceased. He adds, how¬ 
ever, that he went at the request of Cheeneebas to the field, 
where they concealed the ornaments, and that he the prisoner 
afterwards pointed them out to the police. Clieeneebas was 
the prisoner’s nephew, and connecting the prisoner’s presence 
with his son in the sugarcane field to which Cheeneebas had 
enticed the child, and where he was murdered evidently for the 
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sake of tlie ornaments whieli were taken from liis person, with 
his, the prisoner’s knowledge, as he admits, of the murder hav¬ 
ing been eoniinitted by Clmeneebas, and with his concealment 
of those ornaments and their production by him, we can come 
to no other conclusion, upon violent presumption, than that he 
was an accomplice in the act. The confession of Seetaiiath, 
the son of llamchurn, whom the Sessions Judge has convicted 
of privity and sentenced is on the record duly attested, and im¬ 
plicates the latter as jointly committing the murder with Chee- 
neebas. This confession in like manner as that of Cheeneebas, 
is not evidence against the prisoner, but we are doubtful from 
the admission contained in it, viz. that he, Seetanath, witnessed 
the perpetration of the murder by afchese two jointly and the 
concealment by them of the body, and from his keeping the 
murder secret, whether he too miglit not on violent pie^ump- 
tion have been convicted as an accomplice. There is not, we 
believe, any law rendering it incumbent on the Judge to refer 
to this Court, the trial of a prisoner whom he may convict only 
of privity, but it would, wo think, in every instance be safer to 
submit the whole case for the consideration of this Court, in 
order that it may pass sentence upon all the prisoners on trial. 
There are obvious reasons for the propriety of such a course. 
The Sessions Judge might convict a prisoner of privity to a 
murder, and pass sentence upon him, referring the trial of the 
principals to this Court, and this Court might lind no murder was 
committed. The course suggested, and which will he submitted 
for the opinion of the Court at large, would ensure uniformity 
of trial and obviate inequality of punishment. 

Taking ilie view we do of the circumstances and the whole 
evidence in this case, we convict the prisoner upon violent pre¬ 
sumption of being an accomplice in the murder of the deceased 
Pearee Chokrah for the sake of his ornaments and sentence him 
to transportation for life. 
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PltESENT : 

C. li. TREVOR AND H. V. liAYLEY, Est^s., 
Officiating Judges. 


GOVERNMENT and RUtTO liEWA 
versus 

RECA12DI GHAZI. 

Chime Cuabged. —Wilful murder of Gouii Bebee on the 
19th of July, 1858, corresponding with the 4th of Sraban 
1266, 13. S. 

Committing Officer.—Mr. E. W. Molon^', Mcgistrato of 
Jcssore. 

Tried before Mr. W. S. Seton-Karr, Officiating Judge of 
Jessore, on the 22nd December 1858. 

Rcmarics hg the Officiating Sessions Judge .—This case was 
reported on in the original trial as one of culpable homicide, but it 
h.'IS this day been re-tried in pursuance of the directions conlain- 
ediu the (Court’s letter* dated the 9t.h of October last,(Present: 
Messrs. C. B. Trevor and H. V. Bayley.) The witnesses were 
all re-examined in detail and gave the same evidence as on the 
former trial, though in one or two instances less fully, owing, 
naturally, to mere lapse of time. No new striking facts wci'e 
elicited and nothing discordant appeared in the evidence, which 
is as follows. 'The prosecutrix is the mother of the deceased, 
but beyond deposing that the prisoner is naturally of a violent 
temper and is always quarrelling with his wife, she throws no 
light on the actual circumstances of death. 

The evidence to the fact of beating is that of witnesses Nos. 
1 to 6. 'They agree in stating that the pri-oner returned from 
work about twelve o’clock in the day when he had a quarrel 
with his wife because she had not got his meal ready; that he 
beat her on the hack and held her down forcibly, whereupon 
she ciied out; thtit the daughter of the deceased, a young girl 
of about eight or nine, came up and assisted her mother after 
th^ prisoner had left her; that the deceased remained in a 
weak state all that day, and that next morning they heard that 
she was dead; and that the prisoner is naturally very hot-tem¬ 
pered. Most of the witnesses were working at the eartheru- 
floor of the house belonging to witness No. 5, Gopal Sirdar, and 
were in a position to hear and see what passed. Their evidence 
tallies and is trustworthy, but it is remarkable that they all 
speak of the beating as much slighter than it is incontestibly 


* Vide Nizamut Summary Eeports for Oelolier, 1858, pp. 483-487. 
VOL. TX. I) 
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1859. proved to have been, as the deposition of the Civil Assistant 
“j Surgeon will show. 

aiiuary . little girl Sullabhi, daughter of the deceased, wlio on the 

r^cA occasion had refused to say any thing save that her mother 

OuAzi ^ died from hanging, now admits that her father struck the de¬ 
ceased. Slie was never at any time examined on oath. The 
dcr of his wife evidence of the Civil Assistant Surgeon shows that the beating 
Gouri hcbco must have been severe, bruises and extravasated blood being 
and sentenced, found on the scalj), back, neck, loins, and even on the abdomen 
under nil the and knees. Coij>iderable force must have been exerted and, in 
of thrca*e^to probability, some stick or blunt weapon was employed. Hut 

imprisomuciit beating, though more severe than the witnesses would 

for life in make out, was not sufficient to caiase death, which was caused 
transportation by pressure on the windpipe, the face and eyes })resenting all 
beyond seas, these appearances which usually result from strangulation, 
though thei'e was not a trace of a rope outside the neck, nor 
liad the tongue protruded, as iff would Lave done had the wo¬ 
man hung herself. The woman was quite healthy otherwise, 
and there was no trace of disease about lier such as the prisoner 
hinted at before the police or the Magistrate. The witnesses 
to the sooruthal also speak to the marks of severe heating. But 
the medical evidence is obviously of the greatest importance in 
a case like this. 

Witnesses Nos. 12 to 16, saw the deceased, towards evening, 
lying in a very weak state, and heard, either from herself or 
from the little girl No. 7, that the prisoner had beaten her be¬ 
cause his rice was not ready. Witness No. Vi, who live.s near 
heard the woman calling her second child in the night to give 
it suck, hut nothing has transpired through any witness as to 
w'hat the prisoner may or may not have done during the night. 
Witnesses Nos 17 to ]9 heard the prisoner admit to the cliow- 
keedar that he had beaten his wife, hut beg this functionary 
to save him, and to say that the deceased had committed 
suicide. 

T,he prisoner, before the Sessions, admitted that he had 
struck his wife once, but said that she had afterwards hung her¬ 
self for shame and that ants bad produced the appearances seen 
in the corpse, which is simply impossible. He called no Wit¬ 
nesses on tliis occasion, saying that he required none. 

'J’he chowkeedar of the village repoited the death as one of 
suicide by hanging, though he admitted that he came away 
1 atber in a hurry and did not look to see if there were marks 
outside the necL WJien tlie rnohurrir went to the village he 
found one party asserting tljo death to bo caused by beating, 
and another imputing it to suicide. But it is quite clear that 
he was then uiSable to obtain proofs of either assertion, and the 
Harogali, in the final report, said that he could get no eye-wit¬ 
nesses to the boating, which, from the marks, he fully believed 
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to have taken place. On this, the Magistrate tleputetl tlie 
Moulavi to investigate the case, and on his arrival the eye¬ 
witnesses, who admit that they had kept out of the way 
through fear, came forward and deposed to what they had 
seen. 

There is not a shadow of proof that the woman committed 
suicide. The medical evidence precluiUes any idea of the sort, 
and there is no evidence that the woman was found or seen 
hanging by any one, while it is quite impossible that a woman 
in the weak state she was s(?en in by credible witnesses could 
have hung herself, especially in the small cooking shod where 
the prisoner dragged her. 

Tliere is direct evidence to the beating, though the witnesses 
speak of it as slighter than it really wasj Witness No. 1, Kor- 
esh Mahommed, expressly states that the prisoner called him 
early and told him of the death, when the witness went and 
saw the body, and the prisoner%t that time invented a story 
of suicide by hanging. 

I agree with the remark made by the INTagistrato that tlie 
eye-witnesses have not deposed to the full extent of tlie beating, 
and I must assume, on the facts proved, that something more, 
not actually in evidence, did take place during the night of 
which no witness is aware or will speak. 

Because, what are the facts incontestibly proved, and what 
legitimate presumptions may be drawn from them ? 

The prisoner comes home in a bad temper and has a quarrel 
with his wife, whom he beats, though not perhaps with any 
malice aforethought, nor with any previous intention of doing 
her any deadly injury. Still, the woman lies in a weak aiul 
helpless state till the evening, while her husband (.see evidence 
of No. 14,) walks up and down and pays her no attention. 
In the morning she is reported to be dead, though it is pretty 
clear that the beating alone did not kill her, and a story of sui¬ 
cide is circulated, of which there is neither probability nor 
proof. These facts being proved, it seems to me a very natu¬ 
ral and probable'conelusion from them that, during the night, 
the prisoner must have inflicted some further injuries on his 
wife, either by squeezing or pressing her throat, from which she 
died, or that he must have so squeezed her at the time of tlie 
beating that very little more violence, at any time, was quite 
sulfieient to kill her. And, considering the medical evidence, 
I would adopt this the more readily, because of the difficulty of 
proving the fact of squeezing the throat, by more positive evi¬ 
dence, and of the obvious facility for the prisoner of showing 
that death was owing to suicide, if suicide there had been. On 
this I would refer to the doctrine of violent and probable 
presumptions clearly laid down in Archbold’s pleading and 
evidence, page 202. 
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The Jury unanimously found the prisoner guilty of the 
crime charged, and I agree with them. 

On the whole, taking the facts proved as beyond question, 
and the presumption arising from them that death was subse¬ 
quently caused by the prisoner, to be violent presumption, 
1 would convict the prisoner of the crime of wilful murder, 
but considering the timVi during which the man has been kept 
in suspense, and the circumstances of the now trial, I do not 
recommend a capital sentence. I would aentenoe the pri¬ 
soner to transportation for life beyond seas with hard labor in 
irons. 

liemarTcs hj the Nizamut Adawlut. —(Present: Messrs. C. B. 
Trevor and H. V. Bay ley.) The fi*ct of this case, as given in 
evidence, have been so fully given by the Sessions Judge, 
that it is unnecessary to restate them. 

The evidence of the Civil Surgeon shows, that the beating 
which deceased had received from her husband on the day pre¬ 
ceding her death, though severe, was not of itself sufficient to 
cause death. The face was much swollen, the veins being ap¬ 
parent, and the eyes congested. The tongue did not protrude 
as it generally does in hanging. Dr. Elliot then goes on to 
say: “ 1 infer the death to have been caused by strangulation 
alter the beating, there were no marks of the rope on the neck 
such as there must have been had the death been caused by 
hanging. Force must have been used both in the beating and 
strangling. To the best of my belief, I can swear that the de¬ 
ceased did not die from hanging.” 

The question then for our determination is by whose instru¬ 
mentality the deceased met with her death. 

From the evidence it is clear that on the day previous to the 
night on which deceased came bv her death, there had been a 
quarrel between her and her husband ; that the latter beat her 
severely ; that from the effect of the beating she remained in a 
very weak state; that during the night she died ; and that the 
prisoner requested the chowkeedar to save him and to say that 
the deceased had committed suicide. 

The prisoner in his defence states that from anger in con- 
sequence of his having beaten her, she committed suicide by 
hanging herself with a rope, and that he had no hand in the 
killing of her. 

The evidence in the present case is purely circumstantial; 
and consequently the whole conduct of the party charged with 
the crime must be taken into consideration in estimating the 
weight to be given to the sum of the facts in evidence before 
the Court. 

Now it is clearly proved by the doctor’s evidence that the 
deceased did not die from hanging. This false statement then, 
on the part of the prisoner, is a formidable inculpatory fact *88 
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sliowing that tlie prisoner, had been guilty of something re¬ 
quiring concealment. Again the evidence shows that he had 
been the previous day very angry with, and had severely beaten 
his wife in his anger, which had not subsided at evening time ; 
and also (which is not denied by the prisoner) that he was the 
last person in company with her alive, and that her death 
could not have been the result of suicide. It follows therefore 
by an irresistible inference that her death which was one of 
vioh’noc must have been caused by him. 

Under this view of tlie caSe we convict the prisoner of the 
wilful murder of Gouri Bebeo his wife; and under all of 
circumstances of the case, we sentence him to imprisonment for 
life in transportation beyond seas. 
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REGULAR CASES. 
February, 1859. 


Present : 

J. H. PATTON, Esq. Judge, and 1 ). 1. MONEY, Esq. 

Officiating Judge. 


GOVERNMENT 

versus 

KOOKR*Air SMEIRII. 

Crime Cn.\iiaKD.—1st count, dacoity on the night of the 
l.st December, 1850, corresponding with l7th Aghran, 1257, 
in the house of Nityechand Nunrlee of Ryetah, thannali Dhnrm- 
porc, zilluh Pnbuah ; 2nd count, dacoity on the niglit of the 22nd 
November, 1851, corresponding with 7th Aghran, 1258, in the 
house of Ram Soondur Doss of Gungarampore, thaiinali Dhurm- 
porc, zillah Pubna ; 3rd count, having belonged to a gang of 
dacoits. 

Committing Officer.—Baboo Hemcliunder Kur, Deputy 
Magistrate for the suppression of dacoity. 

Tried before Mr. A. Pigou, Officiating Sessions Judge of 
Moorslicdabad, on tlie 7th January, 1859. 

liemarhs bg the Officiating Sessions Judge .—On tlie 3rd 
August the Deputy Magistrate sent for the jiri.soner* as he 

had been named by Panchoo 
* Vngc 1 of the Deputy Magis- Khan approver, 
ivato H proceedings. 0 ^ 29ih idem, be rcacliedf 

t Page 2 of the Deputy Magis- Magistrate, was iden- 

irate’s proceedings. lined by Panchoo Gomanee and 

Madhub approvers and denied 

his guilt. 

On the 30tli idem, on the Deputy Magistrate visitingj tlie 
^ „ guards, the prisoner said he 

t Page OoftheDeputyMagia- wished to confess, and ho that 

° day confessed to nvo dacoities, 

and subsequently gave the details of 15 more. 

Witness, No. 1, Panchoo Khan approver depo.«es, that the 
dacoity mentioned in the 1st count occurred, and that the 
prisoner committed it, and his account agrees generally with 
the prisoner’s confession. 

The prisoner in No, 2 of his confessions on the Slst idem, 
stated that about seven years ago, he committed a dacoity in 
the house of Nitye Mundul of Ryetah in zillah Pubna in the 
vvitpess Panclioo’s gang ; that Domed Sheikh took him to the 
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(lacoity, and on the road, they met Panchoo and his followers ; 
that the dacoits attacked the house and robbed it of every 
thing, and that Panchoo Bawool, Jamayat and Meenoo were 
apprehended by the police with many others. 

The record No. 166, corroborates this statement in the 

Darogah’s report* of tho 2nd 
• Page 1. , December, 1850, in the prosecu- 

tor’s deposition,t and in the Ma- 
' ■ gistrate’s »'oo6o/mry of tlie 31st 

t Page 287. March J 1851, in which it ap¬ 

pears that Panchoo, Bawool, 
Jamayat, Meenoo and many others had been apprehended by 
the police. 

The witness, No. 3, Ramkomul Doss proves the occurrence 
of the dacoifcy in the 2nd count in CTungaraiupore which is a 
mohulla of Nyamutporo. 

The prisoner in No. 7, of his confessions on the 1st September, 
says that 5 or 6 years ago he committed a dacoity in Gunga- 
rampore in Ramsoonder’s house, that they rohbed the owner, 
and two people, Perbaz and Ramzan, who did not commit tho 
dacoity, were seized by the police. 

'I'he record, No. 148, corroborates this statement in the Daro- 


§ Page 1. 

II Page 3. 

Page 57, of tho Deputy Ma¬ 
gistrate’s proceedings. 

and Ramzan were released. 


gah’s report§ of the 23rd Novem¬ 
ber, 1851, in the prosecutor’s 
deposition,II and in the Magis¬ 
trate’s Toohokary*^ of tho 11th 
December, 1851, by which Porbaz 


The mohqfiz's report of the 2d September, states that this 
record of the Ryetah dacoity was with the Deputy Magis¬ 
trate at the time of this prisoner’s confession and the Pub- 
na Joint Magistrate’s roobohary* of the 4th October last, 

shews that the record of tho 

# Pap 69, of the Deputy Ma- Gungarampore dacoity w^as at 
cistrato s proceeduigs. t, i i ai • 

® ^ Pubna when the prisoner con¬ 

fessed : the Deputy Magistrate certifies, that t<he prisoner could 
not obtain access to these records or to the approvers. 

The witness No. 1, Panchoo, named the prisoner in his confes¬ 
sion No. 2, Ryetah, of the 8th March last, but in no other 
dacoity. 

The witness No. 2, Goomanee approver, deposes that the 
prisoner committed the dacoity in Ryetah with him, and his 
account agrees generally with that of the prisoner and of the 
witness Panchoo, and he also in his confession to this dacoity, 
on the 25th August, No. 35, named Panchoo and the prisoner; 
he also named 4he prisoner in his confessions No. 3, Bureipore 
and No. 18, Girampore. 

The prisoner pleads guilty before me and acknowledges his 
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ikT ^ X 11 T, 1 confessions, and as his confes- 

No. 5, Loll Behary Gliose. . i i i i 

’ sious are proved to nave been 

voluntary by witness No. 5,* and are corroborated as above, I 

convict liini on hia own confessions, of the charges noted above 

and recommend that he be sentenced to transportation beyond 

the sea for life. 


To show that the statements of approvers cannot be trusted 
too implicitly, however, I may state that the prisoner in his No. 
14, confession says that Paiichoo, Oomed and Kadir committed 
a dacoity with him in Simoolia, but that dacoity occurred on 
the 14tli June, 1851, and at that time all those three persons 
were in jail under sentence for the dacoity mentioned in the 
1st count, * 


This case was tried under Act XXIV. of 1843. 


JiemarJcs hy ihe Nizamut Jdawlut. —(Present: Messrs. J. H. 
Patton and I). I. Money.) The history of this case is similar 
to all the other cases tried by l3aboo Hemchunder Kur. 

The implication, the arrest, the arrival, the denial, the con¬ 
finement, the desire to confess, and then the partial and supple- 
inentar}' confessions. 

It would appear that the dacoitics charged really occurred, 
and the approver witnesses connect the prisoner with the 
dacoity charged in the 1st count. 

We should convict him upon his plea of guilty before the 
Sessions Judge of the charges brought against him, but that 
there is no approver witness to the dacoity charged in the 2nd 
count, and Panchoo Klian, approver witness No. 1, although 
put down in the calendar as a witness to the 3rd or general 
count, duly implicates the prisoner in the dacoity charged in 
the 1st count and no other, and the prisoner in his confession 
states, as remarked by the Sessions Judge, that Panchoo, 
Oomed and Kadir committed a dacoity with him in Simoolia, 
which occurred on the 14th June, 1851, at the time when these 


three persons were in jail under seiiience for the dacoity charged 
in the 1st count. 
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This is a fatal venture and throws so much doubt upon the 
rest of his confession, that we cannot under the circumstances, 
accept it as a true and genuine confession, and, therefore, 
acquit the prisoner and direct his immediate release. A copy of 
thosf) remarks will be sent with those we have made in the case 


of liajib Chunder Jogee to the Judges sitting on the trial of 
Bahir Sheikh. The Sessions Judge will call for an explana¬ 
tion whether any other pi isoners or approvers have made simi¬ 
lar statements regarding Panchoo, Oomed and Kadir, viz. thaiit 
they committed this dacoity in Simoolia. 


E 
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Pbesent : 

J. H. PATTON, Esq. Judge and D. I. MONEY, Esq. 

Officiating Judge. 

GOVERNMENT 

versus 

RAJEEB CIIUNDER JOOGEE. 

. Cetme CiiiVEGED. — Isti count, dacoity on the night of the 
17th July, 1852, corresponding with 3rd Srabun, 1259, in the 
golahari of Teelnkchunder Boshoo of Koroae Gachee, thannah 
Meherpore, zillah Nuddea; 2nd count, dacoity on the night of 
the 13th April, 1855, corresponding with 2nd Bysack, 1202, 
in the liouse of Sreodhur Tantee of Jaduhpore thaunah Meher¬ 
pore, zillah Nuddea; 3rd count, having belonged to a gang of 
dacoits. 

Committing Officer.—Baboft Hemchunder Kur, Deputy 
Magistrate for the suppression of dacoity. 

Tried before Mr. A. Pigou, Officiating Sessions Judge of 
Moorshedahad, on the 7th January, 1859. 

liemarks hy the Ofjiciating Sessions Judge. —The prisoner 
having been named by Gooee approver was sent for by the 
Deputy Magistrate on tbe 19th* August, under the name of 

Rajehundro Joogoc. 

* Prisoner No. 1, Peputy Ma- Qn the Sthf September he 
gistrate’B proceedings. ^^,^3 gpjjj; jj^ darogah, who 

. „ „ stated that tbe prisoner said his 

t Page 2. T. • 1 T j I 

name was Jlajoeb Joogee; the 

J Pago 10. prisoner denied liis guilt. 

On the 15th J Idem, the jema¬ 
dar reported that the prisoner wished to confess, and he that 
day confessed to having committed four dacoities, and after¬ 
wards gave the details of seven more. 

Witness No. 1, Gooee approver, deposed before me to the 
prisoner liaving committed the dacoity named in tlic l.st count, 
and his account agrees generally with the prisoner’s confe.'jsiori 
and his own previous confession of the 20th May last, No. 10. 

The pi’isoiier confessed in No. 3, of his confession on the 
17th September, that 4 years ago he committed a dacoity in the 
Golabati of Kuraw Bosoo of Koroee Gachee, that the dacoits 
took a large quantity of jn-operty and that a person, not a dacoit, 
had been seized hy the police. 

Tlie record No. 235 corroborates tliis statement by the 
darogah’s report§ of tbe 18tli July 1852, which states that a 
. p dacoity occurred on tlie previous night in 

® ‘ ' tlie Golabati of Teeluk Bosoo, hy his 

II Page?. ivporf|| of the 19th July that Kuran 

Bosoo was Tecluk’s nephew, by Kuran’s 
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• Page 8. deposition* and by the Magistrate’s roo- 

hoJcaree of tlie 19th Septemberf 1852, 

’ ’ releasing one Gonnee Sheikh who is named 

by neither the prisoner nor the approver. The prisoner names 
Gooee as one of the dacoits. 

Witness No, 3, Sbreedhur Tantee proves the occurrence of 
the dacoity in the 2nd count, and witnels No. 2, liahur approver 
dej)oses, that the prisoner committed that dacoity. 

The prisoner in his confession No. 11, of the 22nd September 
last, stated that he committed a dacoity in the house of a 
Tantee at Jadubpore four or live years ago and that tho dacoits 
carried olf a quantity of clothes. 

This account is corroboraTed by the darogah’s report in record 

No. 10, of the 14th April, 1855J and by 

X Page 1. Maltalika lurd.§ 

5 Pa"o 6 approver Babur’s confession No. 1, 

“ of the i^th July last agrees with the 

prisoner’s confession generally, but the prisoner has not named 
this ap})rover in it. 

The Deputy Magistrate certifies that the records of both 
these cases were in his office and that the prisoner could not 
get access to them or to the approvers. 

'J'he approver Gooee named this prisoner in his confessions 
No. 2, Gooabari, No. 10, Koroee Gachee and No. 12, Kolabari 
Gopalporo in April and May hist, and the approver Bahur 
named the prisoner in his confessions No. 1, Jadubpore, No. 2, 
Dowlatabad, and No. 23, Sharbari in July last. 

The prisoner pleads guilty before me and acknowledges his 
confessions, and his confessions are proved by witness No. 5, 
Lall Behari, to have been voluntaiy, 1 therefore convict him of 
the three charges of the calendar and recommend that he be 
sentenced to transportation beyond the sea for life. 

To shew that the statements of approvers generally are not 
to be trusted too implicitly, 1 may state that this prisoner con¬ 
fessed in No. 2, on the IGth September, that he committed a 
dacoity in Thengra, but that dacoity occurred on the 11th 
November, 1855, and £^t that time he was in charge of the police 
as he was seized in the Buxipore dacoity on the 9th June, 
1855, sent for at Mashtudaruk on the 23rd August, 1855, and 
sentenced to six months as a ludmaslt on the 29th December 


1859. 

February 10. 

Case of 
Rajxeb 
Chunueb 
JOOUEE. 


of that year. 

This case was tried under Act XXIV. of 1843. 

Itemarks hy the Nizamut Adavolut, —(Present: Messrs. J. H. 
Patton and D. I. Money.) This prisoner ])asses the usual 
ordeal before tho Deputy Magistrate, Baboo Hemehunder Kur. 

He is implicated by approver; is summoned, reaches the 
Deputy Magistracy ; denies his guilt; and is shut up. 

* But, seven days after, fortunately perhaps for the ends of 



1859. 


February 10. 

Oabe of 
liAJBTJB 

Chunder 

JoOClEEt 
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justice, the jemadar of the guard reports the prisoner’s anxiety 
to disburden his conscience; whereupon he is brought up and 
following the prevalent fashion, confesses to the commission 
of four dacoities and subsequently enters into a det.iil of seven 
more. 

'J'he approver witness No. 1, incriminates the prisoner in the 
dacoity charged in the 1st count, and it would appear from the 
record that it was committed, but there is no other evidence 
to show the prisoner joined in the commission. 

The dacoity charged in the 2nd eouut, would appear also 
from the record to have been committed, and it is sworn to by 
the approver witness No. 2, Bahir Sheikh, who implicates the 
prisoner in the dacoity. * 

But it is strange that the prisoner who confesses to this 
amongst other dacoities, should not in his confession, name 
Bahir Sheikh as one of the dacoiis. 

There is the ordinary certificate of the Deputy Magistrate 
that the locords of both these dacoities were in his office, and 
that the prisoner could not get access to them or to the 
approvers. 

From what has come before us in many of these dacoity 
cases, and from our experience of subordinate native officers, 
we must say, that despite the precautions of the Deputy Magis¬ 
trate, it is difficult to persuade ourselves to believe that there 
is no possibility of communication between either the forbidden 
parties, or between them and those who are interested in the 
result. 

It would seem from the record of another case in this Court, 
that Bahir Sheikh has been made an approver in this case before 
lie has been convicted by the Court, of having belonged to a 
gang of dacoits. 

The prisoner pleads guilty before the Sessions Judge, and 
this plea would, in ordinary eases, with the occurrence of the 
dacoities charged established, and the prisoner’s connection 
with them, if not proved, still legally presumed, be sufficient 
for his conviction. 

But in addition to the circumstances above stated, which 
throw doubt upon the proceedings, there is the fact, stated 
by the Sessions Judge, that the prisoner confessed that he com¬ 
mitted a dacoity iii Thengra, which occurred on the 11th 
November, 1855, while it is in evidence, that he was at that 
time in charge of the police, having been arrested in the Buxi- 
pore dacoity on the 9th June, 1855, sent up for enquiry into 
his mode of life on the 23rd August, 1855, and sentenced, six 
months as d huAtnash on the 29Lh December of that year. 

It is impossible for the Court under these circumstances, to 
convict the prisoner of the crimes charged, and to sentence 
him, as recommended by the Sessions Judge, to transportatibn 
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for life. The recommendation is scarcely consistent with the 
facts disclosed. We therefore acquit the prisoner and direct 
his immediate release. 

With reference, however, to the case of Bahir Sheikh, 
we direct that the record of this case be placed before the 
Judges who may bo sitting upon his trial together witli a copy 
of these remarks. 


1S59. 


February 10. 

Case of 
Bajekb 
Chukdeb 

JOOOEK. 


Present : 

D. I. MONEY ANB U. V. BAYLEY, Esqs. 
Offlei^ting Judges. 


GOVEENMENT 

ve^'sus 

KADEE MUSSULMAN. 

Crime Charged. —Ist count, dacoity on the niglit of the 
21sb August, 1852, corresponding with 7th Bhadro, 1259, in the 
house of Eiunkisto Sirkar of Moheeshbathan, thannah Kurceni- 
pore, zillali Nuddea; 2nd count, dacoity on the night of the 
10th September, 1855, corresponding with 26th Bhadro, 1262, 
in the house of Aungodebee Khankee of Katholia, tliaimah 
Maherpore, zillah Nuddea; 3rd count, having belonged to a 
gang of dacoits. 

Committing Officer.—Baboo Hemchunder Kur, Deputy 
Magistrate for tlie sup[)rcssion of dacoity. 

Tried before Mr. A. Pigou, Officiating Sessions Judge of Moor- 
shedabad, on the 8th January, 1859. 

Remarks hg the Officiating Sessions Judge .—On the 2nd 
August last the Deputy Magistrate sent* for the prisoner as 

having been named as a daeoit 

* Page 1, of tlio Deputy Magis¬ 
trate’s proceedings. 


t Pago 6, ditto tlitto. 


by Giree approver. 

On the 24)tli Idemf be reached 
the Deputy Magistrate, was 
identified and denied his guilt. 
On the 27th Idem, tlie Jemadar reported that the prisoner 
wished to confess, on the same day he confessed generally to 
four dacoities and subsequently to five more. 

Witness No. 1, Benee Sircar, proves the dacoity mentioned 
in the 1st count. 

The prisoner in detailed confession No. 1, of the 28th August, 
stated that he had committed a dacoity five or seven years 
previously in the house of Eamkisto Sircar of Maheeshbathan, 
that they looted Khansa vessels and other things and that 
Alum and Eamoo were apprehended by the police and released. 


Moorshedw- 

bad. 

1859. 

February 13. 

Case of 
Xadkb 
MussciiMAir. 

Prison er’a 
coulcssion did 
not tally with 
the evidence 
of the approv¬ 
er who impli¬ 
cated him in 
quite ft dif- 
lercut dacoity 
and hud not 
iu Lis own con* 
Icssion men¬ 
tioned tlio 
crime with 
whicli prison¬ 
er was charg¬ 
ed : nor had 
anotlier, wl o 
did confess to 
the samer 

crime, named 
prisoner. Ac¬ 
quitted. 
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185D. 

February 12. 

Case of 
Kadku 
MUSSUIiMAK. 


Tills account is corroborated bj the record No. 131, by the 


* ^ j darogah’s report* of tlic 22iid August 

® * 1852, which says this dacoity occurred the 

t Pago 7 to 9. previous night, by the Multalikaf which 

shows that Khansa utensils were stolen, 
+ 22. I^y Qiif. Meah jati’a confe.ssion J of the 23rd 

. p „„ Idem in which he named this prisoner, 

’ and by the Darogah’s report§ which 

shows that this prisoner Alum and Uamoo were apprehended. 

Witness No. 2, Aungodebee proves the daooiiy mentioned 
in the 2nd count. 


The prisoner confessed in No. 6’s detailed confession of the 30th 
August last that three or four years ago he committed a dacoity 
in the house of Aungodebee of Kathoolia, and tliat the dacoits 
robbed her of gold and silver ornaments and about 100 Us. in 
cash ; he also says that he took the men of his own gang to 
this dacoity and that Qirce Moochee (witness No. 3,) took 
others unknown to him. 


The darogah’s report in record|l No. 49 of the 11th Septem> 

ber,1855, proves that this dacoity occurred 
" the previous night,and the Maltalika^f furd 


^ Page 14. 


shews that gold and silver ornaments and 
100 Us. cash were stolen. 


I find by a roohacarry of the Nuddea Magistrate of the 4th 
September last, in the Heputy Magistrate’s proceedings (not 
paged) that the record of the Maheeshbathan dacoity was sent 
to him on the 30th August last, and on the back of that rouha- 
carry the Mohafiz on the 9bh Septernher last, reports that it 
was sent for on Moochee Suhjec’s confession and by enquiry, 1 
learn that it reached the Deputy Magistrate on the 7th Sep¬ 
tember. Moochee’s confession is with the Sudder Court and no 


nuhsJia of his confessions is extant in the Deputy Magistrate’s 
office, so that 1 am unable to see if the prisoner was named by 
Moochee,* but it is clear that the pi'isoner confessed previous 
to that case reaching the Deputy Magistrate. 

I also, learn by enquiry, that on the confession of onellamlall 
Sorawalla, the Kathoolia dacoity was sent for on the 18tli 
August last and reached the Deputy Magistrate by the Nuddea 
Magistrate’s roohacarry of the 30th Idem subsequent to the 
prisoner’s confession. 

I examined llamlall Sorawalla’s confession No. 7, of the 17tli 
August, and find by it that the prisoner’s statement of people 
of different gangs having committed it, is corroborated, as Uara- 
loll only is able to name to people and none of them are those 


* I Bubsequently obtained an unauthenticatod copy of Mooeboe’a con¬ 
fession, and find tlmt in No. 7 of the 14th August he confessed to tliis 
dacoity and did not name the prisoner, but did name one JUookhan who 
is also named by the prisoner. 
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named by the prisoner, and Hamloll says Gooee got it up and 
brought some of his people; on turning to Gooee’s nukshaf I 
find that Gooee did not confess to this Katboolia dacoity at all. 

Witness No. 3, Giree Moochee, deposes that the prisoner 
belonged to a gang of dacoits and that he committed dacoities 
-with him in Shampore and the above Katboolia; I find this 
witness did not confess to the Kathoelia dacoity, and so 1 place 
little credit on his present assertion regarding that dacoity *, the 
witness however confessed on the 12th February last long 
before the prisoner’s apprehension, to the Shampore dacoity 
and named this prisoner as concerned in it; I cannot find from 
perusal of his confessions that he named him in any other 
dacoity. • 

The prisoner pleads not guilty before me and says that Motee- 
ram had a quarrel with him and colluded with Giree Moochee 
to name him as a dacoit and says, that his general and detailed 
confessions were all made alt Mothee’s and Giree’s teaching, 
but he does not explain the inconsistency of his alleged enemy 
teaching him stories of dacoities to convict himself, and he 
acknowledges that he did make the defence of the 24ith August 
last before the Deputy Magistrate; in that defence he did not 
name Mothee at all and said that he had a quarrel with Giree, 
and now he says he does not know Giree! 1 have turned to 
Mothee’s confessions and find that he did not name the prison¬ 
er in any of his confessions and he did not confess to any of 
the dacoities mentioned by the prisoner! and Giree only named 
him in the Shampore dacoity which is also the only dacoity 
amongst those mentioned by the prisoner which Giree confessed 
to. The prisoner’s confession No. 3, of the 28th August, 
regarding the Shampore dacoity agrees with the witness Giree’s 
confession to it and he names Giree and some others named by 
Giree. 

The prisoner’s confessions are proved by witnesses Nos. 4 and 5 
Lallbehary and Koonjo, to have been voluntarily made and as 
the facts of the two dacoities in the calendar as stated in those 
confessions ar» borne out by the corroborating circumstances 
above mentioned, and as the Deputy Magistrate certifies that 
the approver Giree could not have obtained access to him, and 
since, as above shewn, the prisoner could not have learnt any of 
the paidiiculars of these two dacoities from the record which did 
not arrive till after his confessions were finished and therefore 
he could only have known the particulars of those dacoities by 
having been personally concerned in them, and as he did not 
deny his guilt when made over to this court for trial, 1 convict 
him of the 1st and 2nd counts of the calendar. 

The witness No. 3, and the prisoner’s confessions to nine 
dacoities prove that he did belong to a gang of dacoits, I 
therefore convict him also of the 3rd count of the calendar 


1859. 


February 12. 

Case of 
Kadeb 
Mirs8iri.MAir. 
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1659. and recommend that he be transported beyond the sea for life, 
j, ~ The prisoner while before me names witnesses to character, 

e ruary 3s. name them previously, I am unable to send 

^86 of them. This case was tried under Act XXIV. of 1843. 
Mhhi^t^aw Bentarks hy the Nizamut Adawlut. —(Present: Messrs. D. I. 

Money and H. V. Bayley.) The implication and arrest of 
the prisoner, and his subsequent partial and supplementary 
confessions are of the same character in this ease, as in other 
recent cases commented on by the Court. 

The dacoities, it would appear from the record, took place. 
It is necessary to establish the prisoner’s connection with them 
or, on the 3rd and general count, the prisoner’s association 
with a gang of dacoits. .. 

There are no approver-witnesses to depose to the dacoities 
charged in the first and second counts. There is pending in 
the Nizamut Adawlut the case of Moochee Subzce who confessed 
to the dacoity charged in the first count, but never named the 
prisoner. The prisoner, in his confession, states that he approv¬ 
er, Giree Moochee, who appears in the calendar as a witness 
to establish the 3rd or general count, was present with some of 
his gang in the commission of the dacoity charged in the 2nd 
count. 

But although prisoner’s statement is confirmed by the approver, 
Giree Moochee, yet Giree Moochee never apparently confessed to 
this dacoity at all, and although he, the approver, is named as a 
witness on the 3rd or general count, yet he implicated the 
prisoner in the Shampore dacoity and in that only. 

The SessionsJudge discredits the approver’s evidence regarding 
the commission by the prisoner of the dacoity charged in the 2nd 
count, upon sufficient grounds and we presume, this was the 
reason why he was not included in the calendar as a witness to 
that charge. 

The evidence against the prisoner is totally insufficient and 
does not justify the recommendation of the Sessions Judge that 
he should be transported for life. 

Under these circumstances, we acquit him, and direct his 
immediate release. 



REGULAR CASES. 


MARCH, 

1859. 
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REGULAR CASES. 
Mauch 1859. 


Pbebbnt : 

A. SCONCE, Esq., Vudge. 

government and bejoyshunker doss 

versus 

DWARKANATH DEY. 

Ckimb Chaeged. —Feloniously taking and retaining in his 
possession a Bank of Bengal note, Number 11,029, for (1000) 
one t housand Company’s llupees, the property of the prosecutor 
and disposing of it to Pearimohun Dutt, well knowing that 
the above note had been acquiriid by unlawful means. 

CuiME Established.—S ame as crime charged. 

Committing Officer.—Mr. H. B. Lawford, Magistrate of 
East Burdwan. 

Tried before Mr. H. M. Reid, Officiating Sessions Judge of 
East Burdwan, on 20th December, 1858. 

Remarks hg the OJiciating Sessions Judge,-^The prisoner 
pleads not guilty. 

It appears* that on the 3rd January, 1857, the prosecutor 

Bejoy Shunkur Doss, while 

• Wit. No, 2, Nobinchunder Doss, 

,, „ 3, Banessur Holdar, 

„ „ 4, Isserchundor Chucker- 

butty, 

„ „ 5, Sydur Rubman. 


proceeding in a keranchee 
from Cossipore to Calcutta, 
lost the Bank Note, which 
he had had in his pocket 
when he left home. He 
immediately gave intimation to the Bank of Bengid, and also 
advertized the loss in the Exchange Gazette. No one had been 
with him inside the keranchee; but two persons, including tlie 
driver, were outside. The note was presented for payment to 
the Bank on the 16th February following, by one Pearimohun 
(witness No. 7,) who was examined belbre the Magistrate, but 
who is not in attendance at the Sessions Court, and, on his 
being questioned regarding it, he stated that he had purchased 
it from the prisoner on the preceding day, paying him in 
exchange for it gold and silver. The prisoner, who is a poddar 
living at Kunchunnuggur in the outskirts of the town of 
Burdwan, on being brought before tlie police and the Magistrate, 
stated that he had jiurchased the note from one Radhagobind 
Doss, on or about the 12th February, 1857. Tliat he knew 
Radhagobitid before, having had previous dealings with him, 
that when Radhagobind brought him the 1,000 Rupees note, 
he, not having sufficient money in hand to cash it with, took it 
VoL. IX. E 


East Bui’d- 
wan. 

1859. 

March 7. 

Case of 
Dwakkanath 
Dey. 

In this caso 
where the 

charge is 
founded sim¬ 
ply oil tlio find¬ 
ing of a lost 
note and the 
subsequent re¬ 
tention and 
disjiosal there¬ 
of, without tlie 
knowledge of 
the original 
owner, no cri¬ 
minal ollence 
is hold to have 
been commit¬ 
ted, and the 
prisoner is ac¬ 
quitted. 
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1859. 

March 7. 

Case of 
Pwabkanath 


to Pearimohun in Calcutta, leaving Radhagobind at hia shop 
until his return, and that, on his coming back, he paid Radha> 
gobind the price of the note. 

In this Court he makes a defence to the like effect, and calls 

six wil nesses* to prove hishaving 
• Wit. No. 8, Hurinarain Dey, purchased the note from Radha- 
9, Reharelal l^y , gobiiid Doss. 

The Jury (B.Ws Gu„s». 
12 Kisto Dutt. narain Mitter, Kistochunder 

13, Gopinath Poddar. Nundee, and Umbicachurn Sir- 

car) convict the prisoner of the 
crime charged in the indictment, and I concur in their verdict. 
Though every search was made for Radhagobind Doss, the 
person from whom the prisoner states he purchased the note, 
yet no trace of him could be found at the locality pointed out 
by the prisoner as his place of residence; and, such being the 
case, I can attach no weight te the evidence for the defence 
which purports to show that the note was come by in a fair 
and honest manner; especially as the evidence in question is 
that of relatives and dependants, and as the account-books put 
in by the prisoner in support of his defence do not, in my 
opinion, bear a genuine appearance, and as the statement given 
by the prisoner of the transaction appears a very improbable 


I convict the prisoner of the crime charged in the calendar, 
and sentence him to three years’ imprisonment with labor, and 
to pay a fine of Rupees 1000, under Act XVI. of 1850. 

Memarks hy the Nizamut Adawlut, —(Present: Mr. A. Sconce.) 
What alone is proved in this case is that the prisoner Dwarka- 
Tiath Dey had in his pos'^essiou and passed off, for value, a 
Bengal Bank Note, No. 11,029, for the sum of Rupees 1000, 
which note had been lost or dropped by the owner Bejoy Shunkur 
Doss, but the charge laid against the prisoner goes much further: 
it asserts that the note had been acquired by unlawful means, 
and that prisoner so knowing, feloniously took and negociated 
the note. 


Now, we have no evidence whatever to show that the note 
had been acquired by any unlawful means. The prosecutor 
said plainly at the trial, and never said otherwise, than that 
he lost the note. He brought no charge of theft, and by his 
statement the loss of the note was to him an accident. The 


wdrst that can be said against the prisoner is that ,be found the 
note and afterwards negociated it. He indeed adduced evidence 
to prove that he negociated the note on behalf of one Radha¬ 
gobind Doss, and it may be that he did act as agent for this 
person. but apart from the question of innocent agency, even 
on the supposition that the prisoner found, kept, and negociated 
the note, we are not competent, 1 think, to declare the finding 
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to be an unlawful means of acquisition, and the keeping of the 
note a felony. Our law does not declare the picking up of a 
dropped note to be, as the Magistrate describes it, unlawful, and 
the subsequent keeping of it a felony, and these two acts, stand¬ 
ing simply as tlie ground of charge against the prisoner, do not 
constitute a criminal offence. It is proved that the prosecutor 
advertized the loss of his note in the Exchange Gazette, but a 
knowledge of this advertizement is not brought home to the 
prisoner. We are not competent to say that the prisoner knew 
J3<;joy Shunkur Doss to be the rightful owner of the note and 
with that knowledge negociated it for his own benefit, or the 
benefit of his employer liadhagobind. How far the knowledge 
possessed by the finder of a *iote, of the identity of the owner 
and loser would sustain a charge of felony against him, I need 
not now consider. Here, we have simply a finding without 
knowledge of the loser, and it seems to me, as already said, that 
the note cannot bo held to hawe been unlawfully acquired or 
feloniously retained and disposed of by the prisoner. 

1 observe it has been ruled in England, on an indictment for 
stealing a Bank-note which the defendant had picked up, not 
knowing the owner, so that there was no larceny in the original 
taking, the offence was held not to be committed, though, after 
being informed who the owner was, he changed it and appropriat¬ 
ed the money to his own use. In that case, then, even the 
knowledge of the real owner of the note, on the part of the 
finder, before he turned the note to his own benefit, was not 
held sufficient to warrant a conviction. But that additional 
ground of criminality, whether possible or not, does not arise in 
this case; and, for the reasons above given, I think the convic¬ 
tion of the Sessions Judge must be annulled. 


IS&d. 


March 7. 

Case of 
DwABExsTaxa 
Dbx. 
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PniSENT: 

E. A. SAMUELLS, Esq., Officiating Judge. 


GOVERNMENT and QOLUKNATH ROY 
^ * versus 

Hooghly. GORACHAND BAGDl CHOWKEEDAR. 


1859 . Chime Chabged.—I st count, dacoity in the house of prose- 

-eutor Golucknath Roy, whereby the prosecutor was slightly 

March 11. wounded, and property valued at Rs. 1,097-6 was plundered; 


Case of 2nd count, committing the above^ dacoity whilst holding the 
Goeachand post of police chowkeedar. 

Baodi Chow- Crime Established. —Accessary both before and after the 
fact to (lacoity. 

The prison- Committing Officer.—Moulvee Abdool Luteef, Deputy Magis- 
er’s confession trate of J ehanabad. 


of a dacoity Tried before Mr. E. Jackson, Officiating Additional Sessions 

Hooghly, on the 6th September, 1858. 

^ coifsidered*^ jRewiarAr# hy the Officiating Additional Sessions Judge .—The 
suspicious, in- ease was tried under Act XXIV. of 1843. 
asinueh as. The prisoner No. 1, pleads not guilty. 

while imph- prosecutor charges him with having committed a dacoity 

ber^f ersoM* house on the night of the 19th April, 
none of whom The evidence consists only of the prisoner’s confession made 
are convicted, before the darogah and before the Deputy Magistrate. The 
it represents facts which led to his arrest are as follow: One Gobind Bagdee 
prisoner as who is not produced as a witness in this court, appears to have 
of informed the darogah on the 2l8t April that he had overheard 

luctantly, and Hajoo Haree and Sreemunt Haree talking over the non-distri- 
taking no ac- button of some stolen property. The darogah arrested them 
tivepart in it; and searched their houses. Nothing was found, but Rajoo 
while none of Haree is said to have confessed before the police. He, however, 
^^rt^lsTraced confession before the Deputy Magistrate, and was 

throughmeans committed for trial. In his police confession he had named 
of the confes- the present prisoner, Goracband Bagdee, who was accordingly 
sion, and pri- arrested. 

Boner,a Chow- Witnesses Nos. 12, 13 and 14, give evidence to the prisoner’s 
under'th D** confession before the darogah, the two former consistently, the 
rwali’a ^infl^ latter became confused and apparently answered at random ; 
e^e, whose Nos. 12 and 14, are of the Sudgope caste. No, 13, is an old 
conduct in the Nugdee in the Zemindar’s entcherry, the latter can just sign his 
case had been name, and that ia all; none of the witnesses could give any 
deservedly re- particulars of the prisoner’s confession, stating as the reason the 
tliat prisoner’s length of time since they had heard it, viz. four months, 
averment that They can only recollect that he confessed to the dacoity. I am 
the confession of opinion that the darogah should appoint more intelligent 
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persons, and of a better class than he has in tiiis instance, to 
attest prisoners’ confessions. 

Witnesses Nos. 16, 16 and 17, are moktears of the Deputy 
Magistrate’s Court at Jehanahad, they give evidence to the fact 
of the prisoner’s confession before the Deputy Magistrate. But 
they also state that the^ do not recollect the particulars of it 
further than that he confessed to a dacpity. They cannot say 
what part he said he took in it, 

The evidence of all the witnesses goes to show that both 
confessions were given freely and voluntarily, the latter before 
the Deputy Magistrate was a very long one, and several ques¬ 
tions were put to him which he answered consistently. 

Both confessions are to tl)^ effect that he heard, several days 
previous to the dacoity, that it was intended that one Sittanath 
Roy, a cousin of the prosecutor, living within the same com¬ 
pound, had concocted it, and the prisoner had been asked by 
him and by others to join. HeJiad objected ; hut on the night 
of the dacoity, when he was summoned, he went to the place of 
assemblage, he then marked who were present, saw all the 
preparations made, and only left the gang when they actually 
went to commit the crime. He kept all this in his own breast 
and gave no information to the police, even after the occurrence, 
until Rajoo Haree named him and he was arrested. 

The prosecutor and witnesses Nos. 1 to 7, prove the occur¬ 
rence of the dacoity. They state they recognised several persons 
committed with the prisoner, who have been acquitted on 
grounds separately recorded. But there is no doubt that the 
dacoity did take place. 

Witnesses Nos. 18, 19 and 20 are brought forward to prove 
the bad character borne by the prisoner. They at first stated 
that he was always considered a respectable man until arrested 
in this crime, but on cross-examination they admit, except 
No. 19, that his expenses are beyond his means, and that he 
is a frequenter of the grog-shops. 

The prisoner in his defence urges, that he has been seventeen 
years a chowkeed.ar ; that the statement he made to the darogah 
was given in consequence of the prosecutor asking him to give 
evidence against the remaining prisoners in this case ; that on 
the night of the dacoity he was at his post in his own village ; 
and that after the dacoity he came up with the villagers. 

His witnesses prove that he was at his post up to 11 o’clock, 
but can say nothing of his movements after that hour, his 
coming with the villagers after the dacoity is not opposed to 
his confession. 


I 1859. 

March 11. 

Case of 
G ORACH XKD 

Baodi Chow- 

lUEDAB. 

was an extort¬ 
ed one was 
very probable; 
wliile his cha¬ 
racter has been 
favorably de¬ 
posed to, and 
his presence 
on his patrol 
duty on the 
night in ques¬ 
tion attest¬ 
ed. Prisoner, 
therefore, was 
acquitted, not¬ 
withstanding 
his coiifession. 


I am bound to believe, until it is proved to the contrary, 
that an officer in the position of A bdoul Luteef, exercising the 
full powers of a Magistrate, not only had the confession of this 
prisoner taken down in his presence, but heard from his mouth 
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1859. tijQ xvhole ofliis statL'nient and saw it correctly recorded. The 
"ItfardTir” prisoner is not a young man, but an old policeman, and must 
have thoroughly undeistood the effect of his confession. He 
Gobachand hoped that he would ultimately be allowed to become 

Baodi Cnow- ^ witness in the case, but there is nothing to shew that any 
KEKDAB. Buch inducement was held out to him. The prisoner’s guilt, 
as an accessary to tliip dacoity, is completely proved by his 
confessions, 1 therefore convict him of that crime and sentence 
him to five years’ imprisonment with labor and irons. 

I would, however, here record my opinion, that, admitting 
the clue gained by the dai-ogah to have been a correct one, he 
has miserably failed in bringing the crime home, to the real 
perpetrators. Four brahmins of therSonar Banya caste, Chucker- 
butties of Gobindpoor, are pointed out as having been the 
receivers of the stolen property. Instead of proceeding him¬ 
self to search their houses, as being the most likely place in 
which to find the property, he d.eputes the thannah jemadar for 
the purpose and although all four are found to be absent from 
their homes, not one attempt is apparently made to discover 
where they have gone to, when they absconded, or in any 
manner to arrest them, their houses are searched, and no more 
mention is made of them, except that they are absent. And 
these men are said to have been in other dacoities frequently 
charged as receivers. 

The darogah should also in this case have made some enquiries 
at the soorees' shops. At the spot where the dacoits assembled 
a large kulsee of grog was found, which cannot have come from 
any distance. In the statements of the two prisoners who confess¬ 
ed, mention is several times made of the soorees^ shops as the 
place where the dacoits met and talked over the intended 
dacoity, and still the darogah has the coolness to record in his 
sooroothal, held a week alter the dacoity, in the customary words 
that “ there is no grog-shop or fuqeer’s temple in the neighbour¬ 
hood,” and he never sends for or questions the keepers of the 
shop alluded to in the confession. 

Remarks by the Nizamut Adawlut, —(Present: Mr. E. A. 
Sarauells.) The prisoner is convicted on confessions recorded 
before the darogah and Deputy Magistrate, of being accessary 
before and after to a dacoity. if his confessions are valid, he 
ought to have been convicted of dacoity, the crime for which he 
was committed, as he distinctly states that he was present at 
the dacoity, though he alleges that he did not enter the house of 
the party who was plundered ; I cannot, however, convict upon 
the prisoner’s conlession, uncorroborated as it is by the produc¬ 
tion of the stolen property, by any evidence or even by the 
probabilities of the ease. 

The prisoner states that he was induced to make this con¬ 
fession by the darogah. This appears to me very probable, for 
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the confession is one of those in which the prisoner, while 1869. 
implicating numerous persons (none of whom have been con- 
victed) maintains that he himself accompanied the gang with 
reluctance and took no active part in the robbery. ^ 

The prisoner is a chowkeedar under the influence of the 
darogah and may very easily, have been persuaded by him to kbkdak. 
make this confession under a promise of being admitted as a 
witness. Unfortunately conduct of this kind on the part oftlie 
police is no rarity, and in this particular case, the general pro¬ 
ceedings of the darogah who was employed in the investigation 
of the dacoity, have been deservedly noticed in terms of reproba¬ 
tion by the Sessions Judge. The prisoner has not before been 
accused of any crime and nooproof is adduced that he even bore 
a bad character. His witnesses declare that he was at his jjost 
on the night of the dacoity, and tiie Deimty Magistrate has ni>t 
attempted to prove his absence. In such a state of facts, a 
conviction is impossible. The piisoner is acquitted and released. 


Peesent : 

E. A. SAMUELLS, Esq., Officiating Judge. 


SBEEMUT'J'Y MOTTEE BEBEE and GOVERNMENT 

versus 

TRAHEERAM MUNDUL(No. 1.) RAMLOCHUN MUN- 
1)UL (No. 2,) AKD RAM SHUNKER* (No. 3.) 

Ceimb CiiAiiGED. —Wilful murder of Mahomed Kamil 
alias Lokbia husband of Sreeinutty Mottoe Bebee, prosecutrix. 

Crime Established. —Culpable homicide. 

Committing Officer.—Mr. T. P. Larkins, Magistrate of 
Cliittagong. 

Tried before Mr. E. F. Radcliffe, Additional Sessions Judge 
of Chittagong, on the 30th December, 1858. 

Remarks hy the Additional Sessions Judge .—The prosecutrix 
states that on the last Sunday night in the month of Aghrun, 
Rammohun and Ram Ruttun, and before the Magistrate, Ram- 
mohun and Soondur, invited her husband to cure the child of 
Rammohun who had been attacked with cholera; that he 
accompanied them and next morning slie heard he had been 
murdered hy prisoners Nos. 1, 2 and 3 ; in the mofussil, she 
observed that two men came about 9 P. M. of that evening for 
some purpose unknown and called her husband, that he went 
along with them and afterwards heard of his de.vth; that no 

Acquitted bj the Lower Court. 


Chittagong. 

1859. 

March 11. 

Case of 
Teaueeuam: 
Munuul 
aud others. 

Tlie attack 
upon the bur¬ 
glar was more 
violent and 
prolonged 
than necessary 
and resulted 
in thoburglar’s 
death, but it 
was made iii 
the dark in 
ignorance of 
the extent of 
a present dan¬ 
ger, and of the 
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1869. enmity existed between him and the prisoners, and that as he 
"TT v 1 notorious thief, being punished twice for similar offences, 

^ • she was not inclined to prosecute. 

Case of The Magistrate submitted a petition on the part of Govern- 
ment, but did not appear in person or through Government 
and another, pl^^'der. 

Witnesses Nos. 1 an^ 2, saw the body of the deceased at the 
measure of house of the prisoners and observed the mark of a blow from a 
force neoes- stick under the right eye. Witness No. 4, Doctor W. B. Beat- 
Bai 7 to avert gQQ^ Assistant Surgeon, deposes, that “ death was 

of^excitei^^ “ evidently caused by severe beating, that the external marks 
when suddenly ** violence were bruises on the right cheek and right 

aroused from “ shoulder, marks of a narrow ligatgire round the left arm imine- 
sleep, and “ diately below the arm pit with blood effused into the cellular 
wlmnprisoners «tissues beneath, a cut or scratch through the skin of the 
tunit^ of^^re- ** "''^‘^‘11® finger of the left hand. Beneath the scalp there was a 
flection, six “ quantity of serous effusion vuitli spots of bruising, the brain 
months’ iin- “ was congested and a layer of blood poured out over its surface, 
p ri 8 onment “ Beneath the integument of the chest extensive bruises were 
was, therefore, « f^und, the ribs of the right side, from the 2nd to the 10th, were 
ade^uaU u- “ fractured about 3 inches from the cartages, the same ribs on 
nishuient. were similarly fractured and also fractured 

“ posteriorly about 3 inches from the spine,” that these severe 
injuries were caused by being knelt or trampled on, and that 
the man must have been most cruelly treated. 

Witnesses Nos. 17 and 18, the neighbours of the prisoners, 
state that on the night of the occurrence, they were awoke by 
bearing tlie sounds of beating ; that on entering they found the 
house dark, but on a light being brought they saw two holes 
through which a burglarious entry had been effected, and the 
deceased lying on the ground ; that the prisoners Nos. 1 and 2, 
had before apprehended him with a lofa and tkally belonging to 
them in his possession and that ttiey afterwards bound his arms, 
and dragged him out into the compound where he died about 
9 A. M. the next day ; that when others came they went away. 
Witnesses Nos. 19, 20 and 21 saw the deceased lying insensible 
and before the Magistrate witnesses Nos. 18,20 and 21, deposed 
that they heard the prisoners state that they had maltreated 


the deceased. 


The prisoners in this Court pleaded nof guilty^ and in his 
defence prisoner No. 1, stated that a thief having obtained a 
burglarious entry into his house he and prisoner No. 2, arrested 
him, that afterwards his son, prisoner No. 3, together with three 
otliers, came and saw him arrested, that he and the above 
mentioned, on the thiefs attempting to escape, assaulted him, 
more especially the three, Hamsoonder, Bamraohun and Buttun, 
with their elbows ; that he forbade the assault but they would 
not Usleu to his words \ that with the assistance of the strangers 
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he bound the thief’s arms and brought him into the compound, 
wliere he sat up. 

In the mofussil he deposed, that he and the prisoners Nos. 1 
and 2, were asleep wlien about onepuhurof the night remaining, 
his house was burglariously entered ; that he arrested the thief 
and tied him whilst in the act of stealing his lota and thally ; 
that the tliree prisoners then assisted*and bound his arms; 
that the three strangers came up and tiiat then the six men 
bi ought him out and beat him with their elbows; that in the 
morning he reported the theft to the police but mentioned 
nothing about the assault on the thief; that it was customary 
to maltreat thieves; that he did not think be would die ; that he 
has witnesses to prove his hmocence as he did assault him by 
striking four or five blows with his elbow. 

Before the Magistrate he states that hearing the jingle of 
something against his “ lota” afl.d “ thalee” he was aroused and 
saw a man whose foot he laid hold of, when he and the prisoner 
No. 2, arrested him; that they and prisoner No. 3, each of 
them, struck the thief three or four blows; that the three 
strangers then came and also beat him ; that upon his appearing 
much wounded they brought him outside, where they bound 
him with a thin rope, and subsequently he died frogi the 
maltreatment. 

Prisoner No. 2 deposes that in the *^ffoolmaV^ he may have 
assaulted the thief, that he assisted in tying his arms, and 
being brought into the compound the thief sat up. 

In the mofussil this prisoner stated that he and the pri¬ 
soners Nos, 1 and 3, apprehended the thief, that he was insen¬ 
sible when placed in the compound, but cannot say who struck 
him with a stick. 

Before the Magistrate, that he and the other prisoner struck 
the deceased with their elbow and a stick, but cannot exactly 
state which prisoner used that instrument, and which struck 
him with bis elbow. 

Prisoner No. 3, declares his father-in-law, prisoner No. 1, 
jprehended the thief, but as he could not l»old him, the three 
strangers came and tied his arms, states that he did not strike 
him. 

In the Mofussil and before the Magistrate be admits having 
in the goolmal apprehended the thief and pushed him outside, 
denies the assault, laying the blame on the other prisoner. 

By the evidence of witnesses Nos. 5 and 6, the Mofussil 
confessions are proved to have been voluntary and by the 
testimony of witnesses Nos. 11, 12 and 13, those taken before 
the Magistrate, but irregularities have been O’bserved in both 

VOL. IX. o 


1869. 


March II. 

Case of 
TBAESBBAir 
MuBorL 
and others. 
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1869. 

March 11. 

OaM of 
Tbahbsbam 
Mukditl 
and otihers. 


the subject of a letter to the Magistrate No. 74* dated 29th 
December, 1858. 

• From the Additional Sessions Judge of Chittagong to the Magistrate of 

Chittagong^ No. 74, dated the 2'dth Deoemher^ 1858. 

In the trial of Calendar No. 1 for the month of December, 1858, I have 
the honor to point out the following irregularities, and with reference to 
Nos. 1 and 8 to request jou' will explain the cause, and with respect to 
No 2 that you will call upon the Police for a report, and if not satisfac* 
tory, punish the offender accordingly. 

Ist. Although warned in nay letter No. 22,* dated the 14th last May, 
that it was highly irregular for the evidence to betaken by 

* Para. 3. any but yourself, without specifying by a proceeding 
tlie cause, it appears that the evidence of several of the 
witnesses has been taken by your assistant, Mr. Tottenham. 

2nd. That the oertiiioate upon the confessions of prisoners taken by 
the Police in conformity with Circular Order No. 64 in Vol. II. paragraph 
21, has been omitted. 

3rd. That the confessions of the prisoners as proved by the evidence of the 
three attesting witnesses were taken b/three different Mohurrirs simultane¬ 
ously, and the witnesses were so placed one by each prisoner that it was im¬ 
possible for them to hear the words that fell from the mouth of each prisoner. 

From the Magistrate of Chittagong to the Additional Sessions Judge of 
Chittagong^ No. 12, dated the \^th Januarg, 1869. 

With reference to your letter No. 74 of the 29th ultimo, I have the 
honor to report as follows : 

* From the Additional Sessions Judge of Chittagong to the Magistrate <f 

Chittagong^ No. 22, dated the \Mh May, 18^8. 

With reference to the trial of the prisoner Mokur Ally on a charge of 
rape which has this day terminated, I beg to offer the following remarks : 

2nd. The thannah of Puttea being within only a few hours’ journey 
from Chittagong, the Darogah would seem to have been highly culpable in 
omitting to send in the girl Shumsha for surgical examination for four days 
after a complaint of so heinous nature hud been lodged at the Police 
Station; had the Darogah forwarded the girl immediately, Doctor 
Beatson’s evidence would have been more satisfactory, regarding the 
violation said to have been perpetrated ; it is necessary to call upon the 
Darogah for an explanation of the delay, and if the result be unsatisfactory, 
to visit such conduct with severity. 

8rd. In the course of this trial also I observe that the evidence in 
chief has been taken in the presence of your assistant, and merely a few 
questions appended thereto by yourself, but no proceedings are on the 
record to show how, or by whom, the assistant Magistrate was authorized 
to record that evidence ; in all cases referred to a lower Court for prepara¬ 
tion, a proceeding or order to that effect should be issued, but in heinous 
offences I am of opinion that the evidence should be recorded in your 
own presence and attested with your own signature. 

4th. An unusual mode of procedure seems to prevail in your Court 
with reference to the non-summoning the Civil assistant Surgeon to give 
evidence in serious cases. It is possible that in some oases, his evidence 
may be dispensed with, but in a ease of rape so much depends upon 
medical jurisprudence, that I think you would have exorcised a sound 
discretion had you taken Doctor Beatson's deposition upon oath upon 
eertain tpinute points before committal. 



CASES IN THE NIZAMUT ADAWLUT. 


47 


The oertiHcate required by Circular Order No. 64, volume 
2, paragraph 21, has been omitted by the Police and the con> 


2nd. No such letter as that referred to in your let paragraph is to be 
found in my Office ; should there be any rule or Circular which precludes 
the Joint Magistrate in the absence of the Magistrate, from hearing the 
evidesuje in oases token in his presence, 1 should feel obliged by your 
pointing it out to me, as I am not aware of its existence. In the present 
case I only desired Mr. Tottanham verbally, or by letter, I forget which, 
to take the evidence of the most important witnesses, so that they might 
not be tampered with before the following day. The remaining witnesses 
were taken before me. 

8rd. As regards your second paragraph, I beg to state, that on refer, 
ring to the papers of the case you will find the irregular proceedings of the 
Bangoneah Mohurrir and particularly the one mentioned by you, noted in 
my own handwriting on the back of the ohellan and dated the 2l8t 
December. You will also further see that the Mohurrir was suspended 
by me on the 24th December. The roobakaree to that effect being i» 
the nuthee. • 

4th. As regards the 3rd paragraph, all I can say is that the con* 
fessioD was taken in my presence, late in the evening after dark ; that 
the Gollectur, Mr. Abercrombie, happened to be present at the time, and 
that there was no insularity that I am aware of; so late in the evening it 
was not possible to obtain more than three subscribing witnesses who 
attested the confession, and they were witnesses to all the three con- 
fessions which were certainly written by three different Mohurrirs, but 
made clearly and willingly, and separately by each prisoner to me, so that 
if I could hear them, tiie statement of the subscribing witnesses “ tliat it 
was impossible for them to hear the words that fell from their mouths*’ 
must be false. Besides, after reading over the confessions to the prisoners 
1 asked them, as I invariably do, whether that was their own confession 
freely and voluntarily made, to which they replied in the affirmative 

5th. I regret that my absence from the station should have caused me 
to overlook replying to your letter sooner. 


From the Additional Sessions Judge of Chittagong to the Magistrate of 
Chittagong, No. 5, dated the \^th January, 1859. 

I have the honor to acknowledge the receipt of your letter No. 12, of 
yesterday’s date and to forward herewith, copy of the letter referred to 
lu your 2nd paragraph, the original having evidently been mislaid. 

2nd. With refertjnce to your 3rd paragraph I beg to state that in the 
absence of your Peshkar or Q-overnment Pleader, it was impossible for me 
to search every corner of the record for an explanation, and here I would 
observe the uselessness of submitting an arzee as you did without appear¬ 
ing in person or through your pleader. Tliere is, as you state, in your 
handwriting on the back of the chellan dated the 17th December, 1868, 
the following words: “ No attestation of confession. No statement of con¬ 
fession in chellcm. No witnesses sent,” but no notice besides this seems to 
have been taken of the subject, for the Mohurrir was not called upon to 
answer for these omissions, but was suspended on the 24th December} 
because he, in your opinion, forwarded an incorrect statement regarding 
his conduct in persisting to retain Traheoram as plaintiff, instead of 
defendant. Nor do 1 see that the meaning *’of no attestation of witnesses" 
can be interpreted into the Mohurrir’s omission to superscribe the con¬ 
fession with the prescribed certificate, the subject complained of by me. 

Q 2 


1869. 


March IL 
Case of 

Mundui. 
and others. 
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1869. fessions before the Magistrate havebeen taken by three Mohurrir# 
March 11 presence of the witnesses, but not in the 


Casa of 
Tbakbxbax 
Mdbbvi. 
and others. 


8rd. The explanation contained in your 4th paragraph will be annexed 
to the record of the case under notice. I would however beg to point out 
the more regular course, that the attesting witnesses should be so placed 
that they can hear the worc^ that proceed from the mouth of each pri> 
soner, and that the confession should be taken separately in the presence 
of the witnesses. 


From the Magistrate of Chittagong to the Additional Sessions Judge of 
Chittagong, No. 18, dated the 22nd January^ 1859. 

I have the honor to acknowledge the rqpeipt of your letter No. 5, of the 
19th current and in reply to state as follows: 

2nd. With reference to your second paragraph, I beg to state that 
when Magistrate of Sylhet, 1 never used to employ any one on the 
part of Government, to plead except in very intricate cases or those in 
which the defendants were wealthy Enough to employ Counsel for them* 
selves. This practice was approv^ of by the higher Court as one which 
was a saving to Government. 1 used, however, to give in a petition on the 
part of Government, through the Government pleader, but even that I 
refrained from doing here, as you have ruled that for putting in such a 
petition he should receive fees. 

3rd. As regards my note on the back of the chellan. I would beg of 
you once more to look at it, and compare it with your letter. The note 
in my handwriting says “ No attestation of confession. No statement of 
confession in chellan. No witnesses sent." Tou then go on to say “Nor 
do I see that the meaning of no attestation of witnesses can be inter¬ 
preted into the Mohurrir’s omission to superscribe the confession with 
the prescribed certificate the subject complained of by me.” But on 
comparison you will find that my words are No attestation of confession^ 
not, of witnesses, which clearly implies the want of the certificate com¬ 
plained of by you. Also you will note that my remark was not made on 
the date of the confession but on the date of the chellan and that in tlie 
roobalcaree of suspension the words “ are used, 

implying of course, all the illegal acts the Moburrir has been guilty 
of during the investigation, not the mere fact of his conduct in persisting 
to release Traheeram as plaintiff and not defendant. 'I'he order for sus¬ 
pension is, I think, written on an explanation of the Mohurrir's on that 
point, but is not the sole cause of suspension, as my roobakaree clearly 
shows. 

4th. Not having the papers of the case before me I am writing com¬ 
pletely from memory, but 1 think I am correct in what 1 have stated. 


From the Additional Sessions Judge of Chittagong to the Magistrate of 
Chittagong^ No. 7, dated the ^\st January.^ 1859. 

I have the honor to acknowledge the receipt of your letter No. 18, 
untjer date the 22nd Instant, and with reference to your 3rd paragraph, to 
state that the words of witnesses was as might be seen from the context 
a mistake for “ of confessionas ^ou state that you meant the phrase 
no attestation of confession” to imply “ want of certificate,” and as I 
find on a further perusal of the record the proceeding of the 2l8t Decem¬ 
ber, 1858, in which the words “ indiscreet and unlawful” occur, I beg to 
state that 1 am satisfied with the explanation. 
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distinct hearing of each witness, so that each witness could 
hear the very words that fell from the mouth of each prisoner. ‘ 

The law oflBoer returned a verdict of culpable homicide 
against prisoners Nos. 1 and 2, and acquitted No. 8. In this 
hnding I concurred, for although confessedly there have been 
grave irregularities, as above indicated, committed, there can 
be no reasonable doubt from the evidence, the sooruthal^ the 
circumstantial evidence and the pleadings of the prisoners 
Nos. 1 and 2, in this Court, that by their hands the unfortunate 
man’s death was caused, subsequent to arrest, in the most 
savage and inhuman manner and that, with the aid of six men 
at least, the treatment he suffered was altogether inexcusable. 

Taking therefore into consideration a precedent of the Sudder 
Court of Musst. Pholussea versus Goonje Bebee and another,page 
458, volume 3, Part I, the prisoners Nos. land 2, are sentenced 
to seven years’ imprisonment with labor in irons. 

The Magistrate’s notice has IJben drawn to a 3rd irregularity, 
his having verbally directed his assistant to take the evidence of 
certain witnesses, no proceeding delegating that power being 
apparent on the record. 

Remarks by the Nizamut Adawlut. —(Present: Mr. E. A. 
Samuells.) The facts of this case appear from the evidence of 
the witnesses and the admissions of the prisoners to be briefly 
these. The prisoners when asleep, in their hut, were aroused by 
the noise made by the deceased, who had cut a hole in the wall 
through which he had entered, and was in the act of removing 
their brass vessels when he was discovered. The hut was quite 
dark and the thief was armed with a chisel. The two prisoners 
seized him, jumped upon him so as to fracture several of his ribs, 
and struck him several blows, one of which produced an effusion of 
blood upon the brain. Several of the neighbours hearing the 
noise ran in, and the deceased was then bound and dragged into 
the compound where he shortly afterwards, expired from the 
injuries he had received. He proved to be a well known thief 
who had been twice before imprisoned for theft. No assault was 
committed, however, after the deceased was secured. The in^ 
juries of which he died were all received at the time of his 
capture; and although the attack which the prisoners made 
upon him, appears from the nature of the injuries inflicted^ to 
have been more violent and more prolonged than was necessary, 
still it must be considered that it was made in the dark when 
it was impossible for the prisoners to judge either of the risk 
which they ran from the deceased, or of the effect of the blows 


2nd. All this correspondenoe might have been obviated had you 
appointed the Oovemment pleader or your Peshkar to appear on the part 
of Government, and I trust to prevent farther inoonvenienoe you will 
resort to that course. 


1859. 


March 11. 

Case of 
Tbahmbaic 
Muwdul 
and others. 
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Munduii 
uid others. 


which they rained upon him. Allowance ought to be made ako 
for the sudden alarm, under the influence of which the prisoners 
acted, and for the total absence of premeditation or indeed of 
any opportunity for reflection in the assault which was commit¬ 
ted, Taking all these circumstances into consideration, 1 am 
of opinion that the punishment inflicted on the prisoners by the 
Sessions Judge is unnecessarily severe. 1 accordingly modify 
it and sentence the prisoners to six months’ imprisonment 
without labor. 

The Judge has forwarded copies of correspondence between 
the Magistrate and himself, from which it appears that the 
evidence of some of the witnesses in this case was taken before 
the assistant on the verbal request^of the Magistrate, and that 
the confessions of three prisoners who were examined before the 
Magistrate were taken down by three different mohurrirs at 
the same time, in such a manner that the witnesses to tlie 
confessions were not able to fcfllow the statements of any one 
prisoner. These are grave irregularities from which the Magis¬ 
trate will be careful to abstain in future. 


24-Pergun. 

nahs. 

1859. 


Peesent ; 

B. J. COLVIN, J. H. PATTON and A. SCONCE, 

Esqs., Judges, and 

C. B. TEEVOR, D. I. MONEY, and G. LOCH, 
Esqs., Officiating Judges. 


GOVERNMENT on the peoseoution op 
NUSSURUDDEE GAREWAN 
versus 

TALIB GAREWAN (No. 1,) and ASHEERUDDY 
SHEIKH (No. 2.) 

Held Ist,that Ceime Chaeoed. —Wilful murder of Busheeruddeen. 

though princi- Committing Officer.—^Mr. H. D. H. Fergusson, Magistrate 

offondera 24;-Pergunnalis. 

8 ou d not be before Mr. E. Lautour, Sessions Judge of 24-Pergun- 

S^Tnder Rr. nahs, on the 3rd December, 1858. 

gulation X. Remarks hy the Sessions Judge. —The deceased left his home 
of 1824, still marked on the map B, on the evening of the 6th of November 
when they missing until the discovery of his body on the 12th 

doned ” ami found, at a spot marked in the map prepared 

made such ^7 Alexander, between two lime golahs, in a narrow 
their testimony pmisage which leads froxn the road to the common tank, 
though open The body when found was in a state of decomposition, pre- 
to the greatest eluding any medical post mortem examination. The throat was 
therefore’ *re. hut from the state of the body it w'as not 

quiringamore possible to say in what way, or by what instrument, the wound 
tlian ordinary on the throat was caused. 
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The police darogab, taking bia cue from the standard pro- 1869. 
yerb, which aasociatea crime with the three causes, woman, land, ™ 

money, found that the former reason did not apply, as the 
deceased lived with his wife, who was old, and that he had no 
land, and when he left his house, he had no money with him, 
but he found that there was a dispute between, Talib, prisoner another. 
No. 1, and the deceased, from whom vl'alib had purchased a 
hackery and a pair of bullocks for 29 Rupees, and afterwards degree of oor- 
deceased had re^possessed himself of the property. roboration. 

Prisoner No. 1, Talib was arrested oti the 19th of November should not be 
with Tuckee (made an approver, witness No. 2). rejected, for, 

It appears that on the 14th idem witness No. 10, Kliedoo CoiTrt 

confessed. Shookore confessed on the 20th idem (approver in the case of 
witness No. 1.) Nuseeruddeen confessed on the 18th idem and Moteeoollah 
Aseeruddeen, prisoner No. 2, confessed on the 20th November. Sheikh and 

Witness No 10 Khedoo states, that Talib, 

formerly in the employment of Adawlut 
the deceased, purchased a hackery and a pair of bullocks from reports, page 
him, ill Bhadon for Rupees 29-8, of which the deceased re*pos- 125) the ex* 
sessed himself, leaving to an arbitration, or Punchayet, who elusion of 
awarded their restoration to Talib (prisoner No. 1,) to which 
the deceased would not agree, hence an action was instituted Sections 3 
in the foujdary, the different Garewans contributing to the and 4 of Re¬ 
expenses. Talib prisoner No. 1, lodged with witness No. 1, gulation X. 
Sookore prisoner No. 2, Aseeruddeen and witness No. 2, Tuckee, ^824, ap. 
where be saw them in consultation as to how they were to 
dispose of the deceased and witness No. 1, Sookore and prisoner persons 
No. 1, Talib told him eight days previously, one Sunday, that should not es- 
they had murdered Busheeruddeen. Further on Tuesday last, cape justice hy 
Talib prisoner No. 1, accompanied by a Pyadah, came with a ^^^9 admitted 
summons to serve upon the deceased. 

Witness No 1 SooTcore states the same par-^i^ft is not to 

ticulars as to Talib prisoner No. Oe testimony 
1, his purchase of the hackery and pair, and reclamation by the they may give 
deceased of the property; the arbitration; the award, \^q as in itself in^ 
recusance of the deceased; the case in the foujdary, and that about 
a week before the date of the murder Talib prisoner No. 1, had 
come to lodge with him, witness No. 2, Tuckee, prisoner No. 2, Held 2 ndl 7 , 


Aseeruddeen and JakeerGareewans. On theevening of the murder that thoug^ 
the deceased passing their house was followed by Talib prisoner as rided bythis 
No. 1, and whilst he, Tuckee witness No. 2, Aseeruddeen 
prisoner No. 2, and Jaker, were eating their supper, Talib 2nd January, 
prisoner No. 1, gave a cough (by way of signal) upon which i854, the 
they went out, he following the others and he saw Talib, prison- examination 
er No. 1, throw his gumcha over the neck of the deceased 6y the Magis- 
and the others seized him and dragged him into the narrow 
passage, between the lime golahs^ when they threw the deceased pardon baa 
upon the ground and Jaker and Tuckee witness No. 2,^ and been tendered 
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must be taken 
without oath, 
a Sessions 
J udge alone 
being compe¬ 
tent to receive 
the statement 
eo tendered on 
oath, and to 
order the com¬ 
mitment of 
the prisoner if 
he fail to ful¬ 
fil the condi¬ 
tion of his 
pardon, still 
the fact that a 
Magistrate 
has taken the 
statement on 
oath, does not 
vitiate the evi¬ 
dence, so that 
it cannot be 
accepted by 
the Sessions 
Court. 

Held by 
three Judges 
that looking 
to the contra¬ 
dictory nature 
of theevidence 
of the accom¬ 
plices Sookore 
and Tuckee, 
it is not sulfi- 
oiently corro¬ 
borated to 
■warrant a con¬ 
viction upon 
it, that, con¬ 
sequently, the 
prisoner Talib 
is entitled to 
his immediate 
release. 

Held also 
by three 


Prosecutor. 


Aseeruddeen prisoner No. 2, held him down, whilst 'Palib prison¬ 
er No. 1, cut his throat and afterwards they went away to the 
tank aud wasiied their hands and clothes. 

Nuseeruddeen states that he was surety 
for prisoner No. 1, Talib, to the extent of 
16 Rupees, borrowed by him, from Esanchunder, with which 
Talib prisoner No. 1, purchased the hackery and pair ; details 
all those subsequent particulars in connection with that pur¬ 
chase; Talib prisoner No. 1, told him that he had murdered 
Buseeruddeen, aided by Sookore, witness No. 1, Tuckee witness 
No. 2, and Aseeruddeen prisoner No. 2, at 11 p. m. as he was 
returning home. 

_ . 10 - 9 AseeruddcBn details the same particu- 

nsoner o. . states that at 11 P. M., he, 'I'uckee 

witness No. 2, and Sookore witness No. 1, and Jaker were 
called by Talib prisoner No. 1, and they went out and Talib 
prisoner No. 1, from behind threw his gumcha over him and 
Jaker and Sookore witness No. 1, and Tuckee seized him. 'J’he 
deceased was then dragged into the narrow passage between the 
golalis and whilst the others held him, Talib prisoner No 1, 
cut his throat and this done, they all went and washed their 
hands and clothes at tlie tank. 

This prisoner confesses before the Magistrate. Tuckee witness 
No. 2, at first before the Magistrate and the police denied the 
charge. On the 22nd his answer was recorded in denial of the 
charge, on the 23rd his confession was taken down in writing. 
It refers to all the particulars as to cause of quarrel and how a 
few day's before the murder, Talib prisoner No. 1, came to lodge 
with him, witness No. 1, Sookore, and prisoner No. 2, Asecrud- 
deen and the result of their consultations was that, Buseerud- 
deen was a thorough budjat (beta boro hudjat) and some nights 
subsequently when at about 11 p. M. he was passing tljeir house, 
the worse for liquor, Talib gave a suppressed cough and he, 
Sookore witness No. 1, Aseeruddeen prisoner No. 2, went out 
and joined Talib prisoner No. 1, who had seized him with his 
gumcha. They all laid hold of him, dragged h.im into the nar¬ 
row passage, threw him down and whilst Talib prisoner No. 1, 
cut his throat, he and the other held the deceased down, (this 
man is the approver witness No. 8). 

The defendants in this Court plead not guilty. 

The approver witnesses Nos. 1, and 2* depose to all the 

„ _ , „ particulars of the disagreement between the 

* Sookore Gareewau, S , j m ri. • tvt i 

Tuckee Gareewau. deceased and Talib the prisoner No. 1, 

which have been detailed in their confes¬ 
sions and need not be recapitulated. Sookore witness No. 1, says 
that it was arranged that the deceased should be murdered, as 
this done, the case in the Magistrate’s Court would succeed. 
The deceased one evening passed by their house and 'I’alib 
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prisoner No. 1, followed him at 11 p. m. or 11^ P- M wIkmi, he 
Tuckee witnes'* No. 2, Asoeruddeen prisoner No 2, and Jaker 
were at supper, lie again passed followed hy Talib, prisoner 
No. 1, who couglied ami they all went out. Talib threw his 
gumcha over him from behind. The others seiz id him and 
carried him into the gullee^ between the golahs where he was 
murdered, in the manner already detailed. The witness Tuckee 
(approver No. 2,) states that the deceased was at that time 
drunk. That Talib cut his throat with a knife and threw the 
knife away into the tank. 

. T»r.. -KT » Tarneeehurn Sen darogah. To proceed- 

* Witness No. 3. . . i 11 i . 

mg to hold the enquiry into the case as 

darogah; to the state of decomposition of the body ; that the 

throat was divided in two ; presumes that the throat had been 

cut; swears to his reports in the case. 

To the mofussil confession of 

twit. No. 6,GopaulehunrlerDutt, ^geeruddeen prisoner No. 2, de- 

.. 7, KaMimid &lio.e. confession having 

been made voluntarily and to the confession read in Court being 
that made by the prisoner No. 2 

Speak to the confession read in 
W it. No. 8, Sejawul Zenah, Court being that made by the 
9, Sheebobundor. 

same was voluntarily made. 

p Nuseeruddee, the prosecutor, younger 

rosecu or. brother of Busheeruddeen deceased, details 

the fact of the quarrel between him and the prisoner No. 1, 
Talib, which action is still pending in the Pundit’s court. He 
states that bis brother’s dead body vvas found on the 27tb or 
28th of Karticii last; that he had left home six days previously, 
and ho had in vain looked for him at Howrah, Suikeah and 
Calcutta; that on the morning of the discovery Sookore (approv¬ 
er witness No. 1) was putting up a mat across tlie entrance 
of the passage,* when liuliraoo witness No. 13, and Domon 
asked liiin why he did so, upon which he said there was a dead 
body there, and .upon this he went and looked at it and found 
it was his master’s body and then he came and told the prose¬ 
cutor, who went to the tliannah after having identilied the 
body as that of his brother; speaks to the condition it was in 
with the throat cut open, and that there were many marks of 
blood, and that his brother was a gunja smoker by habit. 

JRuhmoo states that in Kartick last, 
Witness No. 13. drawing out his hackery, he 

saw the approver witness No. 1, Sookore, putting up two mats 
across the entrance of the passage between the lime golahs, 
there were a number of people standing there, a body had been 


• The Magistrate deseribos this passage as being very dark, vide calendar. 
VOL. IX. 11 


1859. 
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Case of 
Tamu 
Gauewan 
and another. 

judges, that 
the confession 
of privity to 
the murder of 
Uusheerud- 
deeii made by 
Assuruddeen 
is of too suspi¬ 
cious a naturo 
to allow the 
Court to act 
upon it. H« 
is, consequent¬ 
ly, entitled to 
his relcaso. 
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found thorf, so be wont and informed Digumbaree tlie wife of 
deceased and bis brother the prosecutor and then went and 
identified the body as that of Busbeeruddeeu ; speaks to the dis¬ 
pute between deceased and the prisoner No. 1, about tlio 
hackery. 

Txr-i. -KT io Juheeruddeen Puadah. states th.it lie 

acaompaiiied lalib to serve a summons 
upon Busbeeruddeeu and stationed him upon the road near the 
Ishal, whilst he went, as be said, to look for him and in a quar¬ 
ter of an hour returned and said he could not find him, upon 
which he said. Call for a Ohovvkeedar to receipt the summons, 
went to him, and he pointed out the house, upon which he called 
him by name several times. He took the deponent a round¬ 
about way and on returning, he brought him back via the tank 
in a straight line. 

p . Tsr 1 Talib 'prisoner No. 1, denies the charge 
nsonor o. . 8tate8*that the action is preferred in 

consequence of his prosecution before the Magistrate, as to the 
liackery and bullocks, refuses to examine witnesses, wdio are 
discharged from attendance. 

o . o Asseeruddeen prisoner No. 2, states 

Prisoner jNo. 2. ..i . • ^ i- t • • 

that in consequence of having given evi¬ 
dence for Talib in the hackery case, this charge has been 
preferred. 

The law officer convicts the prisoners Nos. 1 and 2, upon the 
depositions of the approver-witnesses Nos. 1 and 2. He notes 
the fact that after the murder, the prisoner No. 1, took out a 
summons and a warrant against the deceased. He finds that 
it is proved, that one night in Kartick last the deceased passed 
1)V the prisoner’s house and on his return was seized by Talib 
who, with the prisoner AssoeruiUleen No. 2, and the approver- 
witnesses Nos. I and 2, dragged him into the narrow passage 
liotween the lime godowns, and Asseeruddeen prisoner No. 2, 
held his hands, and the approver-witnesses Nos. 1 and 2, held his 
feet, whilst Talib cut his throat. He finds the piisoncr No. 1, 
guilty of wilful murder and the prisoner No. 2, as aiding and 
abetting in it and tliat they are liable to acoohut shudeed. 

This is a murder perpetrated under circumstances admitting 
of no extenuation. It was the result of premeditation and it 
arose out of the purest malice. It aj>pears that the deceased 
reclaimed the hackery and bullocks, on not being paid for them 
in part or in full. This led to a reference to arliitrators and as 
the deceased would not abide by their award, the' prisoner No. 1, 
got the difftjrent garreewans to contribute the necessary ex¬ 
penses, and he proceeded in the Magistrate’s court. From the 
darogah’s repot t it appears that this action was instituted on 
the I6th September, on the 28th of October he caused the 
attendance of his witnesses, on the 3rd of November, he 
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deposited the necessary fees for a summons which he took out 
on the 8th or two days after the murder, and applied for a 
warrant on the 12th, the day when the body was dUcorered. 
From the statement of Tuckee approver No. 2, it appears that 
the deceased was more or less drunk, whci 'I'alib threw his 
gamcha round his neck, from behind, and he and the others 
dragged him into the narrow passage ai^d Talib cut his throat. 
1 am of opinion tliat this is not a case in which I ought to send 
up any recommendation for any sentence less tlian capital. If 
Tulil) be the principal, the second prisoner had not the same 
malicious feelings against the deceased that 'falih had. Without 
that provocation, his participation is wholly without any such 
influeace upon the angry ^.nd vindictive passions as would 
operate upon the mind of Talib pri;ioner No. 1. 

I would treat the two prisoners as principals and sentence 
them capitally to suiter death in the usual manner. 

Remarhs hy the Nizamut Ademolut. —(Present: Messrs. B. J. 
Colviu, J. 11. Patton, A. Sconce, C. B. Trevor, D. 1. Money, 
and G. Loch.) 

Mr. D. I. Money. —This case is attended with difficulty and 
has been rendered more difficult by the proceedings held outlie 
trial by tlie courts below. 

'J'herc U no doubt, 1 think, but that Busseeruddeen met with 
u violent death, and the evidence on the record points to the 
prisoners as the murderers. 

But the approver witness No. 2, Tuckee Gareewan, was not, 
in my opinion, a person to whom under the provisions of Regula¬ 
tion X. of 1824' a pardon could be fitly tendered. From his own 
confession, it was shewn that he took part in the murder and 
that he with others held down the deceased, while the prisoner, 
Talib, cut bis throat. He participated in the act as well as in 
the design, and was therefore a principal, to whom under the law, 
a pardon could not he tendered. In the preamble of R-egulatioii 
X. of 1824, it is expressly stated, that the object of the lavv was 
the otter of conditional pardon to accomplices or accessaries with 
the view of discoyeriiig the principal offenders. Under Clause 1, 
Section 3, of the Regulation, Magistrates are empowered “ to 
tender a pardon to one or more jiersons (not heiny principals) 
supposed to have been directly or indirectly concerned in, or 
privy to, the offence, and by Clai:se 1, Section 4 of the Regulation, 
Magistrates are enjoiiieil to be cautious not to temler pardons 
to principal offenders and in no case to make the offer to accom¬ 
plices or accessaries without a reasonable prospect of securing 
the apprehension and conviction of the prinoi|)al olFenders by 
whom tlie crime may have been perpetrated.” As therefore 
the witness No. 2, was ix principal offender, the pardon should 
not have been tendered to him, and I cannot accept his evidence 
against the prisoners. 

11 2 


1859. 
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1859. Y/ith regard to the testimony of the witness, No. 1, it does 
appear from his own confession or any other evidence, 
‘ except that of the witness No. 2, that he was tx, principal in the 
Ciise of murder, although it is highly probable, as the Magistrate 

a admits, that he assisted in it. The pardon, therefore, under 

anil another. Ilegulation cited, might have been tendered to him, but I do 
not find that he was ,:piade an approver under its provisions. 
He appears to have been examined on oath immediately after 
his confession, whereas the law ])rescribes, see Clauses 2 and 6, 
Section 3, that the examination in the first instance shall take 
place without the prisoner being put upon hi.s oath. His testi¬ 
mony, therefore, being taken in contravention of the rules laid 
down for the examination of such ppi>ons must also be rejected. 
Under these circumstances, there is no evidence against the 
prisoner, No. 1, and I would acquit him, and direct his imme¬ 
diate release. 

There remains only the conYession of the prisoner. No. 2, 
before the police and the Magistrate, wliich is proved to have 
been voluntarily given, and which incriminates the prisoner to 
the extent of his being present, and witnessing the peri>etration 
of the deed, and concealing it afterwards. 1 convict him conse¬ 
quently, of privity to tlie nuu’der, and would sentence him to 
seven years’ imprisonment with labor. 

It is to be regretted tliat owing to the want of duo precaution 
in acting up to the provisions of Regulation X. of 1824, there 
should have been, as regards the prisoner No. 1, a failure of 
justice. 

There are two or three inaccuracies in the Sessions Judge’s 
letter, perhaps from clerical inadvei tencc. But he was, in my 
opinion, in error in not taking the testimon}'’ of the witness, 
No. 10, Khedoo Fotdar, who might, it would ai)pear from the 
Magistrate’s calendar, liave given important evidence. 

Mr. J. II. Patton ,—I entirely concur with my colleague, 
Mr. Money, in the reasons he has recorded for considering the 
approver-witness No. 2, 'fuckee Gareewan, a principal, and one 
to whom, under the law, a conditional [»ardon could not have 
been tendered. 1 also agree with him in thinking that \vitne.ss 
No. 1, in the calendar, Shookore Gareewan, was not made an 
approver in strict conformity with the provisions and require¬ 
ments of Regulation X. of 1824, but 1 dilfer with him in regard 
to the expediency of passing sentence in the case in its present 
state and in respect to the rejection of Shookore’s evidence. 
The terms of that individual’s confession, when arrested and 
brought before the police, distinctly disclose the fact that he 
took no part in the murder ; but stood aloof, looking on. lie 
was clearly then not a jirinoipal, and therefore a tit object for 
the tender of conditional pardon, and the mere informality 
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committed by the Magistrate, should not, in my opinion, render 
nugatory evidence which is consistent throughout. 

With reference to the approver-witness. No. 2, Tuckee 
Gareewaii, I would, under Clause 3, Section 5, of the above law, 
annul the proceedings held and the orders passed by the 
Magistrate, and direct his committal for trial on the charge of 
wilful murder, taking his defence and e'samining the witnesses 
against him de novo. 

I would also require the Sessions Judge to record the exami¬ 
nation of tlie witnesses, Khedoo and Miezuddeen, Nos. 10 and 
11, questioning them closely as to what they heard from the 
prisoner No. 1, Talib Gareewan, regarding the deceased’s fate, 
and whether any and who were present at the time of their 
making such statement, 'fheso persons should be examined 
by the Magistrate and forwarded in the usual manner to the 
Sessions court. For the reasons above stated, I would suspend 
tlje issue of final orders and renmnd the case. 

Mr. A. Sconce ,—Tliis case has been heard by two Judge.s, of 
whom one judge, Mr. Money, proposes finally to dispose of it 
by acquitting the prisoner, Talib, and convicting the prisoner, 
Asseeruddeen, of privity to the murder of Buseeruddeen, while 
the second, Mr. Patton, proposes to send back the trial to the 
Sessions Judge in order that additional evidence may bo 
recorded. 

Objection is taken to the admissibility of the evidence of two 
leading witnesses Shookore and Tuckee, to whom bj’’ the 
Magistrate, pardon had been tendered under Regulation X. of 
1824, and I will consider this point as it affects each of these 
men in succession. 

First as to the witness, Shookore, he was examined by the 
darogah on the 20th November and by the Magistrate on the 
same date, lie stated on both occasions, that he had seen the 
murder committed by others without taking himself any part 
in the crime. Accordingly, on the 24th November, the Magis¬ 
trate being of opinion that at the most on his own st dement, 
a charge ol privity' might lie against him, recorded a proceeding 
in which he paVdonod Shookore and directed his deposition to 
be taken on oath, and in conformity with this order, on the 
same date, Shookore was examined on oath as a witness. 

The admissibility of the witness Wliookore’s deposition at the 
Sessions trial is supposed by Mr. Money to be affected by 
the Magistrate’s examination being taken on oath, as being 
opposed to the provisions of Section 3, Regulation X. of 1824. 
The first Clause of this Section empowers a Magistrate to offer 
a pardon on condition of the person pardoned, making a full 
disclosure of all he knows, and the second Clause provides that 
the disclosure so made should not be made on oath. Both of 
these clauses are sinii)ly confined to the case in which it is 
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thought necessary to elicit information from a person cognizant 
of the circumstances under which a crime has been committed. 
But Clauses 4 and 6 of the same Section refer to a different 
case. These (Clauses provide for the case in whicli a pardon 
was proposed to be tendered with a view to obtain the evidence 
of the accomplice pardoned at the trial. For such a purpose, by 
Regulation X. of IB‘44, a Magistrate was not competent to 
offer a pardon, being required to apply to the Superintendent 
of Police for his sanction. It was tliereforc directed that the 
Magistrate should, in the first instance, examine the person in 
question, without putting him on his oath, and submit the 
examination for tlie orders of the Superintendent of Police. 
But the law, in this respect, was altered by Section 7, Regula¬ 
tion I. of 1829, which enables Magistrates to tender a pardon 
without reference to any authority, and therefore the earlier 
provision by wliich a preliminary examination without oath was 
inculcated, ceases to have effect, as the condition which 
necessitated it has been also abrogated. A Magistrate being 
legally competent to tender a pardon, it necessarily follows, in 
my opinion, that he is competent to examine the person so 
pardoned as a witness. This is the course which the Magistrate 
has pursued with respect to tlie wilness Shookore, and the 
course so taken it seems to me is not contrary to the law. 

Next as to the witness Tuekee. Both my colleagues concur 
in opinion that this person, fi-om the terms of bis confession, 
took part in the murder and that l)eiijg a principal, to him, by 
law, a pardon could not be tendered. 1 observe that Tuekee, 
when examined by the daroguh on the 20lh November, denied 
any knowledge of the crime, and that on the 22ud November 
to the Magistrate he repeated this denial, but that next day, 
being brought up he declared it to be his wish to tell all he 
knew. On this oceasimi be admitted that he, with two others, 
held the hands and legs of Buseeruddeeti while Talib cut his 
throat, and on the 24th November the Magistrate pardoned 
him and made him an approver. Such being the declared 
share taken by Tuekee in the murder, thp question arises 
whether he has been legally made a witness. " The words of 
the law are, in Clause 1, tliat a pardon may be“ tendered to one 
or more persons (not being principals) .supposed to have been 
directly or indirectly concenied in or privy to the offence.” 
And in Clause 4, that a pardon may be tendered to any 
“accomplice or accessary.” Now, from this language, it is 
clear that a pai'don may be offered to an accomplice, that is to 
one, as defined in the 1st Clause, who was directly concerned 
in the commission of the offences, provided only that he shall 
not bo the principal offender. 1 understand from this language 
that a person supposed to bo present and to have aided and 
abetted the perpetration of the offence, may be pardoned for 
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the purpose of being made a witness. The degree of aid 
supposed to bo so afforded is not d< fmed. This remains a 
question of more or less. ]5ut at the same time the chief 
offender may not be pardoned, and as the guilt of Tuckee is 
not that of the principal or cliief offender, it seems to rno that 
the Magistrate has not illegally exercised the discretion which 
the law vests in him. • 

The questions involved in the pardons tendered to both 
witnesses are of much general importance, and as I differ from 
m^' colleagues on both, 1 tliink the trial should be referred to 
the Court at large. 

Mr. B. J. Colvin .—This case has been before three judges 
of the Court. Messi s. Pattern and Money agreed in rejecting 
the evidence of Tuckee witness No. 2, imisnmch as ho is a 
principal in the murder while Mr. Patton did not agi’ee with 
Mr. Money that the evidence of Shookore witness No. 1, was 
invalidated by its having been tflken onoatli by tlie Magistrate 
after bis confession. Mr, Sconce would not reject eitlior witness’s 
evidence, and is of opinion that Shookore, had been properly 
sworn. 

First, as regards the evidence of Tuckee, I concur with Mr. 
Sconce in admitting it according to the precedent dateil 13th 
April, 1849, in the case of Mottecoollah Sheikh and otheis, in 
which it was laid down that the evidence of principal offenders 
was not by reason of their being so, inadmissible. The exclu¬ 
sion of principal offenders is therein f-aid to be a provision that 
they should not escape justice by being made witnesses. The 
exception is not to tlic testimony they may give as in itself 
improper to bo received under the law. Applying this 
principle there is no reason why Tnekee’s evidence should be 
excluded. Then as logarcls that of Shookore, the Magistrate 
with reference to Circular Order of 2nd January, 1854, erred in 
recording his deposition on oath, I)ut this was simply an 
ini'orinality, and does not thereby make his deposition properly 
recorded in the Sessions court inadmissible. 1 now proceed to 
the case itself. The murder was first discovered on the 12tli 
November, when the body was in too decomposed a state for 
examination. It was found in a narrow dark lane between 
two golahs, and the immediate cause of its discovery was that 
the witness Shookore was seen putting up mats at the end of 
the lane which opened upon the thoroughl'are and when asked 
why, his reply was that there was a corpse there. It seems to 
have been dilhcult to make out how death bad boon brought 
about. Ibe darogali discovered what may be called an opening 
in the throat, which he therefore supposed had been cut. The 
next day the 13th an investigation of the spot was made and 
marks of blood were discovered. On that same day the prose¬ 
cutor, the brother of the deceased, who had been informed of 
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1859. the discovery of the body wont to the thannah, and thou 
Mar,] "21 ^ quarrel which had been between the prisoner, Talib 

‘ and the deceased, and so laid the foundation of the charge 
(^se of against him. The next day one Khedoo, who had been named 
GaeIb^^wan prosecutor, gave his confession before the darogah in 

and another. repeated the story of the quarrel and tliat 'falib and 

others had not only tlveatened, but had allowed they had done 
for the deceased. Nothing further oocurretl till the 18th, when 
the darogah sent in Moozudin as implicated in the crime, but 
the Magistrate did not regard him in that light, and made him 
a witness, as he also subsequently made Khedoo. The two 
prisoners and the approver witnesses Shookore and Tuckee were 
brought to the thannah oh the 0th November, and on the 
following day the prisoner Talib and the witness Tuckee were 
sent to the Magistrate with their answers in denial of their 
guilt, while on the same date the prisoner Aseer Sheikh an<l 
the witness Shookore were foi*Vvarded as confessing prisoners. 
Tuckee maintained his innocence before the Magistrate on the 
22nd November, but is said to have voluntarily oliered on the 
next day to disclose matters, which he did on tliat day, and the 
result was that he and Shookore were made witnesses against 
Talib and Aseeruddeen. It is necessary to, examine the evidence 
of the approver-witnesses, and in doing so, there are most 
remarkable discrepancies; for instance before the Magistrate 
Tuckee said he held the deceased’s hands while Shookore and 
Aseer held his feet, but in the Sessions court he deposed that 
the three held his hands and feet, but who held which, ho could 
not say; again Shookore has consistently im[)licated Zakir as of 
the party, while Tuckee has omitted all mention of his name. 
This Zakir has also been named by Aseeruddeen in his confes¬ 
sion, but Aseeruddeen has, with regard to Shookore, made very 
diflerent statements. To the police he stated that Shookore 
assisted Zakir and Tuckee in holding deceased by his hands and 
feet, but in the Magistrate’s court, he deposed that Zakir and 
Tuckee alone held liiin, while he and Shookore stood aloof. 
There is also much difference of statement in the depositions 
as to the weapon used by Talib. All account's of the wit¬ 
nesses agree that he threw a cloth over the deceased’s face 
and threw him down, and while the others held him, Talib 
is said, in some parts of t he evidence, to have cut his throat 
with a knife, while elsewhere the weapon is only spoken of as 
supposed to have been a knife. It is to be observed that the 
thne of perpetration of the deed was night, and the lane so 
narrow and dark that the Magistrate represents that it is diffi¬ 
cult to see from one end of it to the other, except in broad day 
light. Now as a knife could not easily be discernible in such a 
place at night, it follows that the witnesses who depose to its 
use or to the use of something resembling a knife cannot but 
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be supposed to speak vaguely. Then as regards the spot. The 
murder is said to have been committed in a lane open at both 
ends, at one end of which was a public privy from whence the 
people using it could see down the lane. Dark as the lane was, 
it was by the Magistrate’s description pervious to light in 
the day time. How then did the body escape detection for 
so many days. Tliis circumstance mak^s me very doubtful of 
the evidence which says the murder was committed in the lane 
and the body left there. 

As against Talib I consider the evidence of the approvers 
quite insulKcient for conviction. The precedent of 13th April, 
1849, enjoins that such testimony sliould be admitted witli 
every precaution that too nuich weight is not attached to it, 
if unsupported, and Clause 2, Section 4, Regulation X. 1824, 
enacts that in cases in which there may appear no prospect of 
obtaining other evidence than the deposition of an accomplice 
or accessary, the offer of a pardfm is not to be sanctioned. It 
is plain from this that corroboration of the approver’s evidence 
is required, whereas it is not only wanting here, but the evidence 
is in itself open to grave sus[»ieion. 1 would therefore acquit 
Talib. Against Aseeruddeeii besides the evidence of the approver 
which 1 cannot credit, there is his own confession, but although 
lie is proved to have given it freely and voluntarily, it is to bo 
considered whether credit can be attached to it. 1 have already 
pointed out a striking discrepancy between his two statements 
regarding Sliookore, and 1 think that the same ohjeotion applies 
to its truth that does to the evidence of the approvers, that the 
body of deceased if murdered in the lane and left there would 
have been visible at an earlier date, and 1 doubt the truth of 
the murder in tlie lane. 1 therefore Ciannot convict Asseerud- 
deen even upon his own confession. 

Mr. A. Sconce .—The reasons vvliich induce me to consider 
the deposition of the witnesses 8hookore and Tuckee to be 
admissible as evidence, I need not now repeat. As to the 
former 1 retain the opinion already expressed, tliat even under 
tlic provisions of Jlegulalion X. of 1824, his legal position as a 
witness is not ittfected by the fact that the Magistrate who had 
formally pardoned him, subsequently examined bim on oath : 
hut 1 had not adverted to the course prescribed to Magistrates 
iu the Circular Order of 2iid January, 1854, and wliile I am 
ready to accept the ruling therein laid down, that Magistrates 
should abstain from examining on oath, persons whom they may 
have pardoned witli the view of obtaining their evidence, ib 
nevertheless ap[)ears to mo that an examination on oath, by a 
Magistrate after pardon, does not affect the legal competency, 
as a witness before the Sessions Judge of the person examined. 

U>iiig then the depositions of Shookore and Tuckee as legal 
evidence, 1 come to consider its effect in substantiating the 
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1859. guilt of the prisoners under trial. What they severally say is 
March 21. Shoolcore, that Tuckee, Zakir and Asseer held the 

hands and legs ol the deceased while Talib cut his throat; and 
tTlib ^I-^'ickee that ho Shookore and Asseer held the deceased while 
Ctaiibewan cut his throat. So far then if the evidence of the two 

>aid another, eye-witnosses were unexceptionable and could be relied upon, 
it would suffice to coHvict the prisoners. Uut tlio disclosures 
of the witnesses were made after material delay and under 
peculiar circuinstatices and being uncorroborated by other 
evidence may not, it appears to me, be safely accepted. 

Husseeruddeen the deceased, disappeared on the evening of 
the 6th November. His dead body was discovered on the 12th 
Novem\)er, in a narrow dark passage that runs between two 
lime golahs situated between and at no great distance from his 
own house and the liouse occupied by the prisoner and the two 
approvers. On the 14th November one Khoodee told the 
darogali that on Sunday the T^ch November ho had hoard from 
i alib and Shookore that they had killed Ilu-^seeruddcen, but 
nothing came of this information up to the 19th November, 
and on this date, the Magistrate expressing his dissatisfaction 
at the result of the investigation directed another darogah to 
co-operate in the enquiry with the Qrst. Next day, that is on 
the 20th November, Shookore admitted that he looked on while 
J^alib and others perpetrated the murder. On the same day 
Tuckee (having been arrested on the 19th) denied his guilt. 
To the Magistrate on the 22nd November ho adhered to his 
denial : but being again brought up on the 23rd, he declared it 
to be his wish to tell all he knew. On the 24th November, 
both Shookore and Tuckee were pardoned by the Magistrate 
and made witnesses. 

'Ihe deposition ot Shookore and Tuckee have received, as I 
have said, no independent corroboration. We have indeed the 
indication of the existence of other evidence. There is the 
remarkable statement of Khedoo already adverted to, and of the 
same character is a statement by one Moi/.uddeen. Both saifl 
that they had been told out and out by Tuckee that he had 
killed Busseeruddoen : but the Sessions Judge declined to 
examine these men, and their statements it appears to me, do 
not bear upon the face of them, that degree of credibility which 
might render it advisable to send back the proceedings for 
further trial. 

Under these circumstances, dealing with the evidence mainly 
as against the principal criminal i'alib, it does not, I think, 
warrant his conviction. In one important particular the 
approvers differ. Shookore professes to have been a louker-oii 
and no more, whereas 'fuckee asserts that Shookore took the 
same part as he himself took in holding the deceased, but what 
mainly affects the credibility of their testimony (they being 
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either privy or aceomplices in tlie crime) is the tardiness of 1839. 
tlieir disclosures and the apprehension raised that in tlie end 2 i 

they spoke to save themselves at the expence of others. Indeed 
it would seem to be against the policy of tlie law to accept the 
sirnide accusatory testimony of an accomplice against his 
associates. Clause 2, Section 4, Uc^ulation X. of 1824 declares ^ud aLothur. 
that a pardon should not be oftered in c}\pes in which there may 
appear no prospect of obtaining other evidence than the deposi¬ 
tion of an accom[)lIce or accessary. Upon the wliole tlieu I am 
of opinion that the prisoner Talib must be acquitted. 

Tlie,case of the prisoner Assecruddeen is different. Not that 
the evidence of the approver-witnesses can be turned against 
him any more than against Talib, but Asseeruddeen by his 
attested confessioTis, delivered both before the police and Magis¬ 
trate, admitted his privity to this crime. About 11 at night, 
he said, Talib called Tuckee, Zakir, Shookore and himself. 

Tlu'y three first went out of th^ house, ho followed, and while 
he .<^tood four ysirds ofl’, he saw Talib cut Bus.sceruddeen’s throat 
while the others held him. Upon this confession, I would 
convict Asseeruddeen of privity to the murder, and sentence 
him as proposed by Mr. Money. 

In disposing of this ease, the question presented itself 
whether, as suggested by Mr. Patton, it was competent to this 
Court to quash the pardon offered to Tuckce by tlie Magistrate 
atid leave him for trial under his own confession previously 
delivered, but it is now too late. No doubt Clause 3, Section 5, 

Jiegulation X. of 1824, em])owGrs this Court to anmil the 
tender of pardon made by a Magistrate, if it should have been 
granted on insufficient grounds; but this provision appears to 
be limited to a revision of a Magistrate’s proceedings before 
trial; and after the approver h.as been examined at the trial, 1 
think it must be concluded from Clause 1, of the same Section 
that he can be himself tried only, if it be shown iu evidence that 
the approver has wilfully concealed essential facts or given false 
evidence against an innocent person. It is possibly to be 
regretted tliat the Magistrate should have pardoned Tuckee: 
by his own coiiTcssion, he, an active accomplice in the murder 
might have been convicted, but at this stage of the proceedings 
he must benofithy the pardon conferred on him. 

Mr. O. B. Trevor .—This case has been referred to tlircc Judges 
at the instance of Mr. Scocce, in conscquL'nce of a differenee 
of opinion expressed by the two Judges w'ho first heard the 
case as to the admissibility of a portion of the evidence for the 
prosecution, and his own dillerence from both of them on the 
same points. 

It appears that the witness No. 1, Shookore Gareowan and 
witness No. 2, Tuckee Gareevvan oonfessed before the Magis¬ 
trate to having been concerned, to a greater or lesser extent, 

1 2 
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in the murder of a person named Busseeruddeen. A pardon 
was subsequently tendered to them and they gave their deposi¬ 
tions accordingly. 

In the confession made by Tuckee, witiuss No 2, he 
acknowledged tlmt he held the hands, and Shookore and 
Asseeruddeen, pri'Oner No. 2, the feet of the deceased, whilst 
Talib, prisoner No. l,jsitting upon his breast, cut his throat. 
In other words, he acknowledges that he was a princi[)al in 
the murder of Busseeruddeen deceased. Messrs. Money and 
Patton consequently held that he was not a person to whom, 
under Kegulation X. of 1824, Section 3, a pardon could be 
legally tendered and that his evidence was inadmissible. 

In the confession made by Shookore, witnes.s No. 1, he states 
that Zakir, Tuckee, and Asseeruddeen prisoner No. 2, carried 
deceased in their arms into a narrow gully and threw him down 
there, and that 'I'alib, prisoner No. 1, sat on his breast and with 
some instrument or other cut Itis throat, and that he, Shookore, 
saw this, standing about five or six cubits off. After making 
this Confession, his deposition was taken by the Magistrate on 
oath. Both Messrs. Patton and Money are of opinion that 
this person was a fit object for a pardon. Mr. Money, however, 
oon.sidered that by the taking of his evidence on oath by the 
Magistrate in contravention of Section 3, Kegulation X. of 
1824j his evidence before the Ses.sions court was invalidated, 
whereas Mr. Patton considered that the mere informality 
committed by the Magistrate did not render his evidence of no 
effect. 

Mr. Sconce was of opinion that the guilt of Tucket', ns 
disclo.ue(l in his own confession, was not tliat of the principal 
or chief offender, and therefore the Magistrate in tendering 
him a pardon and making him a witness had not illegally 
exercised the discretion which the law vests in him, and also 
that, in taking the evidence of Shookore upon oath the Magis¬ 
trate had not acted illegally. Mr. Sconce would therefore accept 
the evidence of both witnesses. As, however, the questions 
raised are of importance, and difference of ojiinion existed on 
them, the ease was referred to a full bench of three judges in 
order that the points might be authoritatively determined and 
the whole case heard by three judges. 

Under the opinion expressed by them, Mr. Money would 
release prisoner No. 1, tliere being no evidence against him, 
and would find Asseeruddeen prisoner No. 2, guilty of privity 
to the murder of Busseeruddeen on his own confession, and 
Mr. Patton would annul the proceedings held and the order 
passed by the Magistrate as to witness No. 2, and would direct 
Ins committal for trial on the charge of wilful murder, and ho 
would remand the case in order that certain evidence, which 
the judge had omitted to take, might be recorded. 
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Looking first, to tlie case of ^Fuckee, witness No. 2, it seems 
to me clear that he should not have had a pardon tendered to 
him. His confession makes him neither a simple accomplice 
nor accessary in the murder of the deceased Jjusseeruddeen, 
but a principal. He held the hands whilst another cut his 
tlu’oat he was legally as much a principal as Talib, and therefore 
he is clearly, under the words of Sectio» 3 of llcg. X. of 1824, 
one to whom, us a general rule, a pardon should not have been 
tendered. 
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But granting that he is a person to whom a pardon should 
not liavc been offered under the law above cited, still when 
such a pardon has been tendered, then his evidence is not, for 
that reason, inadmissible. ’As remarked by this Court in the 
case of Moteeoollah Sheikh and others.* “ 'Fhe excluson of 


, , principal offenders in Sections 3 

* Vol. 6, Nizamut Adawlut Re- ^ appears to be a provision 

^ ° that such persons should not 

escape justice hy being admitted witnesses, the exception is not 
to the testimony they may give as in itself improper to he received 
under the law. Such testimony, however, is open to the greatest 
suspicion and should be admitted with every precaution ; that 
too much weight is not attached to it, if unsupported.” The 
tendering of a pardon to a principal is in short one of those acts 
which should not be done, but which, being done, stands good, 
aud which at the same time, in order to be safely acted upon, 
requires an unusual amount of confirmation aud support from 
other quarters. Under this view, it appears to me that the 
evidence of Tuckee is admissible in the present case. 

'J’urning to the case of Sliookore, witness No. 1, it appears 
that his confession made him only an accomplice. He was, 
therefore, clearly a })ersori to whom a tender of pardon could 
properly be made. It has been suggested, however, that inas¬ 
much as the Magistrate has taken his deposition ou oath, his 
evidence has become inadmissible. 


Authority and reason, it appears to me, both concur in show¬ 
ing that the Magistrate, in taking his deposition on oath, acted 
erroneously. ''J'he authority is the Circular of this Court, dated 
2nd January, 1854, wherein it is ruled that as examination by a 
Magistrate of a prisoner to whom pardon has been tendered, 
must be taken without oath, and that a Sessions Judge alone is 
competerit to receive the evidence so tendered on oath, and to 
order the commitment of the prisoner, if he fail to fulfil the 
conditions of pardon; and reason points the same way, for the 
condition of the pardon being the giving full and true informa¬ 
tion on oath before the Sessions courts the offences in which 
pardon can, under llegulation X. of 1824, be offered all being 
cognizable iu tliat court alone, it would he premature to bind 
the party by his oath before the Magistrate, and tb.us to inter- 
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fere wiMi ilie condition on whicli alone a pardon was tendered ; 
moreover, by such interference, the free action of the Sessiona 
court against him would he impeded, should the condition not 
be strictly fulfdled by him, for it would be difficult for the 
Sessions judge to order the commitment of the prisoner for the 
crime regarding which he conditioned to give evidence before 
Iiiin, if his deposition o^^i oath had been already taken by the 
Magistrate; though, doubtless, under these circumstances, 
according to the law current in the Mofussil he might be 
committed for perjury. 

The distinction taken by Mr. Sconce in his note of the 28th 
January as to the subjects to which Clauses 1 and 2, and Clauses 
4 and 5 of Section 3, Kegulation* X. of 1824, severally, refer, 
seems to me to be sound, and in his remarks regarding the 
fact of the modification of this law made by Section 7, llegulatioii 
I. of 1829, I entirely coincide; hut it appears tome that the 
vnmXs in the first instance'^ they occur in the 5th clause 
of Section 3, Regulation X. of 1824, were used in opposition to 
the examination of the witness, in the second instance before the 
Sesnions Court, and not to a second examination on oath which 
might take place before the Magistrate after the superinten¬ 
dent’s sanction to making the party a witness had been 
received; and it so, they, notwithstanding the modification ot 
the law which has taken place, as to the necessity of the 
sanction of the superintendent of police, afford no ground for 
the doctrine tliat a Magistrate can at the present day legally 
take the deposition of a party to whom a pardon has been 
tendered under liegulation X. of 182 Ji, on oath, as he would 
that of any other ordinary witne.ss. 

But though the deposition of a prisoner to whom a pardon 
lias been tendered should by the Magistrate be taken without 
oath, its being taken with oath cannot vitiate it. The testimony, 
irrespective of tlie oath, is there, and the condition on which 
the pardon is tendered stands also; if the party acts up to 
these conditions whether the deposition has been taken by 
the Magistrate on oath or not becomes immateiaal; if bo does 
not fulfil them, difficulty may, as before observed, occur in the 
aclioM of the Sessions Court towards him, under Section 6 of Re¬ 
gulation X. of 1824; but that difficulty is quite unconnected with 
the receipt of his evidence by the Sessions Court which should 
record and consider it, irrespective of an erroneous act commit¬ 
ted by the Magistrate. It appears to me, therefore, for the 
above reason, tliat tlie evidence of Shookore, witness No. 1 is in 
the present case admissible. 

1 now proceed to a consideration of the merits of the case. 
The corpse of tlie deceased was found on the 12th November 
in a narrow piissage between some salt golalis, having at one 
end the public road and the house in which the witnesses 
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Tuckee and Sliookore and the prisoners Talib and Assceruddeon 
resided and at the other a public privy. The alleged immedi¬ 
ate cause of the discovery of the corpse was the act of the 
witness Shooltoro who was observed on the above date, putting 
up a mat at the end of the passage and who, when asked why 
he was so acting, said, tiiere was a corpse in the passage and 
that he was putting up the mat to ward off the stench arising 
from it. 

Information was then given to the police and on the I2th 
and 13th November two different inquests were held ; the first 
had reference simply to the appearance of the body, and the 
second to the appearance of the spot in which the body was 
found. The body was in such a forward state of decomposi¬ 
tion that no post mortem examination could be held by the 
Civil Surgeon. The Darogah, however, reported that there 
was an aperture in the throat, and much blood all about and on 
the mat wall of the gohihs on tHther side of the lane in which 
the corpse was found. The brother of the deceased, Nusseor- 
oodeen, recognized the corpse as that of his brother Busseer- 
oodeen, who had been mis^ng for six days previously, and for 
whom he had made a fruitless search. He then entered into 
a lengthy statement of the feud which existed between his 
brother and the prisoner Talib, and states his conviction that 
he had been murdered by him. 

On the 14th November, the statement of one Khedoo was 
given. Ho stated all the circumstances of the quarrel between 
Talib and the deceased, according to which statement their 
caste-fellows generally seem to have considered Talib in tlio 
right; that fifteen or sixteen days previously Talib had come and 
remained with Tuckee and Shookoro who with Asseeroo- 
deen, the prisoner No. 2, live together in a house facing the 
narrow passage in which the corpse was found ; that twelve or 
thirteen days ago he was going to the ghat and saw Sliookore, 
Asseeroodeen, Tuckee, Zakir, and Talib in consultation; that 
at first, they said nothing ; but on his remarking that he was 
not a strangler, they said the deceased was a bad one and they 
would serve Kim out; that five or six days afterwards Talib and 
Sliookore told him that they had done for the deceased. 

This man was sent in and made a witness by the Magistrate on 
the 4th November, and he gave a deposition, repeating the facts 
wliich he had detailed before the police ; but though his name 
is in the calendar and his evidence considered by the commit¬ 
ting officer to bo of considerable moment, I do not find that his 
deposition was taken by the Sessions Judge. 

On the 18th November, Moizmhleeu gave to the police, 
evidence very much to the same effect with that of Khedoo, 
he was apparently sent up by the Magistrate to the Sessions 
Judge. His evidence, though as corroboratory it was very inate- 
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rial, lia^i not been taken by tbe Sessions Judge. On the 10th 
November, the Magistrate ordered a new Darogah to proceed 
to the spot, the negligence of the Chowkeedar to be enquired 
into, and he directed that a reward of 200 Rupees should bo 
offered to any one giving information leading to a conviction 
at the Sessions. 

On the 19th November, Talib, prisoner No. 1, Asseeroodeen, 
prisoner No. 2, and Shookore were arrested, and Talib and 
Tuckee were sent in to the Magistrate. 'J'hey, on the 20th 
November, before the Magistrate, denied all knowledge ami 
complicity in the crime ; but, subsequently, tliat is, on the 
22nd November, Tuckee, though under what circumstances 
does not clearly appear, tlien expres-ied a wish to say something 
more and made a confession, on which a conditional pardon was 
tendered to him and he was made a witness on the 24th 
November. 

On tlie 20th November, Shookore confessed before the police 
to his complicity in the murder. He was on that day sent 
in, and repeated his confession and was made a witness by the 
Magistrate on the 24tli November. Asseeroodeen was arrested 
on the 19th November, confessed before the police on tbe 20tli 
November, and before tbe Magistrate on the same dale. 

From the above statement, it appears that the case entirely 
rests upon the evidence of Tuckee and 8hookore. Conse¬ 
quently, it is of importance to consider the nature of tlieir 
statements before the Sessions Judge. Tuckee on tlie 3rd 
December, after detailing the enmity which existed between 
Talib and the deceased, deposed that, in the month of Kartick, 
lluseeroodeen, whether drunk or not he knew not; came near 
his house about 10 or 11 o’clock p. M. he was alone, going to 
the North-west; that Talib coming from someplace or other 
threw either his own or the cloth of the deceased over his 
mouth ; that Talib making a noise with bis throat, be, Shoo¬ 
kore, and As.seeroodeen, came out and seized hold of Buseeroo- 
decn and carried him into the passage between the golahs and 
threw him on the ground ; that in Talib’s hajid there was a 
knife with which he struck a blow on the throat of the de¬ 
ceased ; that they then seized his hands and feet, but who seized 
the hands and who the feet deponent does nut remember. 
Talib drew the knife across the throat of deceased; that the 
deceased had no power to say anything; that after his death 
witness, Shookore, Asseeruddeen and Talib washed in tiie tank 
aird witness presumes that Talib threw the knife into the tank ; 
that they then all went home; that that night Talib remained 
in bis, witness’s house, and in the morning went away ; that the 
corpse remained uncovered with clothes ; that from the place 
in whielt tlie corpse was, the road can be seen about twenty cubits 
distant; whether people going to the public privy could see the 
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corpse or not lie is unable to say; tliat he, Shookore, and 
Asseenuldeon luid consulted five or six clays previously that 
they should kill Busseeruddeen, and Talib said, When I make 
a noise, do you come, Talib went away at evening time on the 
day of the murder ; where he went witness knows not. 

On turning to his previous statement before the Magistrate 
with a view of testing the credibility of.that made to the judge, 
it appears that he then confessed clearly to having seized the 
hands of the deceased whilst Talib cut his throat. On other 
I^oints the stateineuis are much to the same effect. 

The witness No. 1, Shookore, deposed before the Sessions 
judge, that he and Assceruddeen and Tuckce witness No. 2, 
live in the same house ; that on returning from Balliaghatta, 
ho saw that Talib was remaining in their house; that he saw 
Talib, Asseeruddeen, Tuckee and Zakir, two or three days 
oonsuUing together and asked them what they were talking 
about and they said, You are*a child; what do you know? 
that one day they agreed that if they could do for Busseeruddeen 
the case then pending would succeed ; that about seven or eight 
da 3 ^s afterwards at evening time he, witness, was feeding his 
cattle before his house and Buseeroodeen came along the ro.ad 
and went towards the west; that Talib followed him, but 
nothing was in Talib’s hand; that subsequently, about 11 or 
p. M. lie, Tuckee, Asseeroodeen, and Zakir, having eaten, 
were sitting, when Buseeroodeen first, and afterwards I'alib, came 
past; that Talib made a noise with bis throat, but Busseerud- 
deen, deceased, did not know that Talib was following him; 
that Asseeruddeen, Tuckee, and Zakir hearing Talib’s noise 
went out and he followed to see whore they went; that he saw 
Talib throw a cloth over the mouth of the deceased and tliey 
dragged him into a passage between the golaJis; that he, witness, 
then said, What are you doing ? that Talib said. Hold your tongue, 
if you speak I will accuse you of the murder and cause you to 
be hung ; that afterwards Tuckee and Zakir seized his feet and 
Asseeruddeen deceased’s hands and placed them on his breast; 
that T’alib then applied an instrument to his throat and killed 
him, whether d knile or not, witness cannot say ; that he went 
home and the others went towards the tank ; that five or six 
days afterwards the body was discovered ; that there are many 
houses on all sides of the place in which the corpse was discovered, 
and the public road was only twenty’ or twenty-five cubits distant. 
No people go up the passage, nor was the place where the corpse 
fell, visible from tlic road, but it was from the public privy ; that 
he stood five or six cubits off whilst deceased was murdered, the 
night was dark; that a bad smell arose and a man from the 
eastern districts seeing the corpse told him to put up some 
mats, wliich he did. 

On comparing these statements with those made by him, 
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before the Magistrate and the police, it appears that, before the 
last authorities, the witness had stated that the day after the 
murder he was speaking to Khedoo, the witness, when Talib 
then going by said, We have served out the sala ; that Talib, 
and Sliookore, and Asseeruddeen and Zakir told him that if he 
said anything he would be hung, but as Khedoo and Moizudin 
have spoken, he also has.broken silence. 

The prisoner Talib pleads not guilty. He acknowledges that 
he has had a quarrel with the deceased, but denies all knowledge 
of his murder, he calls no witnesses. 

The prisoner Asseeruddeen before the police and the Magis¬ 
trate confessed to having witnessed the murder of the deceased 
by Talib, Tuckee, Shookore, and Zakir, but alleges that he took 
no part himself in it. Witnesses have appeared to prove that 
these confessions are voluntary. Before the Sessions Court, 
Asseeroodeen pleads not guilty. He calls no witnesses. 

Besides the evidence of Tuck(^e and Shookore, above detailed, 
there is none in any way connecting the prisoners at the bar 
with the murder of the deceased. It is unnecessary, therefore, 
to notice the depositions of other parties. Looking to these 
depositions, it seems to me that, granting even that they were 
worthy of credit, it would not bo in accordance with the 
principle laid down in the case of Moteeoollah Sheikh Sirdar and 
others, above cited, to found a conviction on evidence of such 
nature, unless it were strongly confirmed and corroborated, not 
in the degree in which the evidence of mere accomplices must, 
according to the law of evidence, and impliedly under Clause 
2, Section 4 of Regulation X. of 1824, be corroborated, but in 
some higher and especial degree. Moreover, relying upon 
these depositions, it rnight be a question whether the case 
should not be remanded to the Judge in order that, as proposed 
by Mr. Patton, the evidence of Khedoo and Moizuddeen, whose 
names are entered in the Magistrate’s calendar, should be taken 
with a view of obtaining that corroTaoration; but, under the 
unfavorable view of the depositions taken by me, such a course 
becomes unnecessary, for, on the 8uppo.sition that the above 
named parties, Khedoo and Moizuddeen, dtposed exactly as 
they had before the police, the evidence would not, to my 
mind, be sufficient for conviction. 

It will be observed from the statement given above, that 
though the police, through the evidence of Khedoo, are represent¬ 
ed to have obtained a clue to the murderers of the deceased 
on the 14th November, that was not quickly followed up. In 
short, for five days notliing material was done, and so satisfied 
was the Magistrate that the enquiry had miscarried, that he 
sent a second Darogah to assist in the investigation. This 
delay, seeing that none of the parties named by Khedoo ab¬ 
sconded or attempted to abscond, is not satisfactorily accounted 
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for and throw's a suspicion over the proceedings of tlie j>olice. 1869. 

This suspicion arising from the conduct of the police is not- 

lessened when considering the nature of the statements made March 21. 
by the parties who have been made witnesses in the case. There of 

are discrepancies in their evidence as to the part taken by each Talib 
accomplice in the crime and also as to the names of those ^^akebwan 
concerned, but these seem to me to be of lesser moment than 
the improbabilities arising from the entire statements them¬ 
selves. That Talib may have had a hand in the murder of the 
deceased is possible, hut that it was committed in the mode de¬ 
scribed in the depositions of the witnesses, seems to me most 
improbable. The witnesses and prisoners had all an enmity 
with the deceased, but e^ecially Talib. This person, it is 
represented, came to reside with the witnesses and the prisoner 
No. 2, they consult regarding the murder of the deceased, but 
regarding the mode in which it is to be effected, nothing is 
stated, nor are any details of,the consultation given. It is 
simply arranged that when they hear a noise from Talib they 
are to assist. The deceased, some days after, at evening, passes 
the house in which they reside, Talib following him ; they both 
return at 11 or 11-|^ P. M. Talib, still, unknown to the deceased, 
following him. Talib gives the required signal. They all rush 
out and assist in forcing him into a narrow passage where Talib, 
with some instrument, the exact nature of which is unknown 
to any one except Tuckce, cuts his throat. The place in which 
the murder was committed is only twenty cubits from the public 
road and the house in whiclithe prisoners and witnesses live, and 
is visible from a public privy. Nevertheless, the corpse is allowed 
to remain there. After six days the smell becomes so offen¬ 
sive that one of the witnesses, an accomplice in the crime, 

Shookore, put up mats with a view of preventing it extend¬ 
ing to the public road ; the corpse is then identified as that of 
liusseeroodeen. 

The improbabilities of the whole story seem to me to be 
glaring. Moreover, if the parties concerned had opportunity 
unmolested to murder the deceased, they had opportunity also 
to remove the body, at least to some spot more distant from 
their own house and less exposed than it was to the view of the 
frequenters of the public privy, and, acting on the instinct of 
self-preservation, they would have done so. Again, with what 
instrument the murder was committed, and whence Talib 
procured it, is not clear, and the rest of the evidence is of the 
character which we so often meet with in the so-called con¬ 
fessions in this country. 

Altogether, it appears to me that the statements of the 
witnesses are, for the reasons above given, not entitled to any 
credit. I would, therefore, acquit the prisoner Talib and would 
direct his immediate release. 
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The prisoner No. 2, Asseroodeen confessed both before the 
police and the Magistrate, but I do not credit the confession. 
Looting to dates it appears to me that it was made with a view 
to his being made a witness, and considering the lesser extent 
of guilt to which he confessed, when compared with the con¬ 
fessions ot both Tuckee and Shookore, it docs not appear clear 
why a pardon was not extended to him rather than to them. 
Be that ns it may, discrediting the truth of the substance of 
his confession I would acquit him and would direct his imme¬ 
diate release. 

Mr. O. Loch .—This case has been sent to mo to determine 
whether the prisoner, Asseeroodeen, slmuld be convicted of privity 
to the murder of Husseeroodeen Q-iU'eewan, the principal, Talib, 
having been acquitted for want of proof. It must be premi'^ed 
that tliere is no evidence against the prisoner, but his own con¬ 
fession to the Darogali, on the 20th November last, repeated 
on tlie same day to the Magisftrate, for the evidence of the 
accomplices has been rejecttjcl by this Court as unworthy of 
credit. It remains, therefore, to be seen whether there is any¬ 
thing in the record of the police proceedings sufficient to 
warrant suspicion as to the bona, fides of the prisoner’s con¬ 
fession, and whether, 8U|)posing it to have been made without 
compulsion, the confession can be accepted as containing a true 
statement of vs'hat occurred. 

The murder is supposed to have been committed on the Gth 
November, 1858, for, fi’om the evening of that date, Busseeroo- 
deen was missed. On the I2th Idem, Nusseeroodeen, his 
brother, reported to the Darogah that his body had been 
discovered in the gully between the lime golabs belonging to 
.loy Gobind and Madhub Boy, On the 13th the Darogah, 
taking advantage of the day-light, made a more careful survey 
of the place where the body was found than had been done by 
the jemadar on the previous day, and observing marks of blood 
on ^olahs on either side and above the place whore the body 
lay, concluded that tlie murder had been committed on the spot 
where the body was discovered and having ascertained that 
there had been a dispute between the deceased and Talib about 
a cart and bullocks, and that Shookore, with whom Talib had 
lately lodged, had been seen the previous morning endeavouring 
to close the entrance of the gully with a mat, and finding a 
cloth spotted, as was supposed, with blood, in Shookore’s house 
the darogah arrested Talib, Shookore, and other two resi¬ 
dents in the same house, viz. Assecruddeen and Tuckee. 
The Darogah continued his enquiries on the 13th and 14th, 
and on the 15th reported that owing to the police it was 
difficult to proceed with the enquiry and that as there would 
be some delay in obtaining sufficient proof against the suspected 
persons, and the period of forty-eight hours,allowed by law for tbe 
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detention by the police of parties charged with felonies, having 
nearly expired, he had put the prisoners on security. 

Among the vutnesses examined by the darogah on the 13th 
November were the Peadah who was deputed to serve a 
summons on Busseeruddeen in the complaint brought against 
Inm in the Magistrate’s court by Talib for forcibly talcing away 
the cart and bullocks, and the Mookhtear employed by Talib 
to look after the case. The latter indicated that one Kliedoo 
Goladar a relative of Talib’s, was the chief person in carrying 
on the case against Busseeruddeeen, and on 14th ho was 
examined by the darogah, to whom he admitted that Talib had 
informed him of the murder of Busseerudeen, and this confes- 
sary added further that he had seen Tahb, Shookore, Asseorud- 
deon, and Tuckee in consultation as to the making away with 
the deceased. On IGth and 17th, the darogah submitted further 
reports as to the progress of the investigation, and from infor¬ 
mation obtained from Esan Clihckerbuttee on the latter date, 
the darogah sent for and examined Moizuddeen who had been 
surety for a loan for Rupees 16, which Talib had borrowed from 
Esan Chuckerbuttee to pay for the bullocks and cart purchased 
by him from the deceased. Moizuddeen, after relating the story 
of the dispute between Talib and deceased, admitted that Talib 
liad inforiued him that he, with the assistance of Shookore, 
Tuckee and Asseeruddeen had murdered Busseeruddeen, and 
w'here they committed the deed. The examineut did not ask 
nor did Talib inform him witli what instrument the murder was 
ooinniitted or how they had disposed of the body. On the 
18th the darogah sent in Moizuddeen with his statement, and 
on the IDth x'eported that the jemadar of pharee Sealdah had 
apprehended the prisoners, Talib, Tuckee, Shookore, and Asseer- 
uddecn, and on lOtb Idem he forwarded them to the Magistrate, 
tlie ju'isoners Shookore and Asseeruddeen having confessed their 
guilt implicating Talib and Tuckee, while the prisoners Talib 
and Tuckee denied the charge, as did also Zakir who was 
apprehended on the 20tb and forwarded with the other prisoners. 

Nothing objegjbionablc can at first sight be observed in these 
papers, the cn?|uiry seems to liave been conducted properly 
and I'airly, nor do the j)risoners at any stage of the proceedings 
complain of ill-treatment on the part of the police. It may, how¬ 
ever, be remarked that though the darogah, in his report of 18th 
November, 1858, states that he has put the accused in security. 
He never mentions the person who became surety for them, nor 
lias ho forwarded the security bond, which should have been 
taken, if they were so released. Again, in his report of 20th 
idem, he states that the jemadar had apprehended the accused 
and sent them to the thannah. Had they been on security, 
why was the surety not required to produce them, and how is it 
tliat no mention of the surety is made ? This omission, in the 
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absence of anj comj)laint on the part of the prisoners, tliough 
■ perhaps of itself insufficient to vitiate the darogah’s proceedings 
raises a suspicion that the accused were not really released on se¬ 
curity and the experience of every one,who has been a Magistrate, 
will testify that the statements in a darogali’s report, however 
fair in appearance, can seldom be relied on. 

The confession mad^ to the darogah on the 20th November, 
repeated on the same date to the Magistrate, almost in the 
same words, gives an account of the dispute between llusseerud- 
deen the deceased, and Talib regarding the cart and bullocks, 
the award of the arbitrators, the non-compliance of Busseerud- 
deen with tliat award, tlie charge brought by Talib in the 
fouzdaree court against him, and then before any orders in 
that case adverse to Talib had been passed, the murder of 
Busse(*ruddeen by Talib, Tuckee, Zakir and Shookore, to which 
the prisoner confessses that ho was an eye-witness; but denies 
having been actively engaged On perpetrating the crime. He 
denies also any participation in any consultation previous to the 
murder, and assigns as the reason for making his present con¬ 
fession that Khedoo, Goldar, Moizuddeen, and Shookore had 
already stated what they knew and, therefore, he also stated 
what he knew, though after the murder he had been threatened 
by the murderers and enjoined by them to keep silence. 

'i'his eonfession of privity to the murder was voluntarily 
made as far as we can see by tlie prisoner to the darogah and 
repeated to the Magistrate. It was recorded by the darogah 
at 10 or 11 A. M. of Ihe 20th November, and repeated to the 
Magistrate between 2 and 4 P. m of the same date, and had 
there not been that flaw iu the darogah’s proceedings which 
I have pointed out, 1 sliould have had little hesitation in accept¬ 
ing the confession as voluntarily made and containing a true, 
though somewhat imperfect, narrrative of the facts attending 
tlie murder. As, however, owing to the above circumstance, 
a suspicion as to the fairness of the darogah’s proceedings arises 
in my mind, I would give the prisoner the benefit of the doubt 
and acquit him. 
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A. F. IIAZET. 

CurMB Charoed. —Embezzlement, in having fraudulently 
appropriated Us. 5,829-14-1, belonging to the East India 
Railway Company under whom he was employed, is as much 
as he the prisoner, an Inspector under Mr. Palin, resident 
Engineer of the said Company at PAtna, being by virtue of his 
office entrusted with cash Rupees 10,000, which he received on 
various dates for the purpose of purchasing and collecting 
firewood, &c. on account of the Said Company, did fraudulently 
appropriate the above sum of Rs. 5,329-14-1, to himself; 2nd 
count, theft of the aforesaid sum of Rs. 5,329-14-1. 

Crime Established. —As in the first count of crime charged. 

Committing Officer.—Syud Azeemooddeen Hosein, Deputy 
Magistrate of the city of Patna. 

Tried before Mr. R. Scott, Sessions Judge of Patna, on 
the 6tli December, 1858. 

Jtcmarks by the Sessions Judge ,—The prisoner Razet is 
committed for trial on the counts specified in column 9. The 
case for the prosecution may be briefly stated as follows. 

The Patna Division of the East India Railway Company 
line is divided into three Sections; an assistant Engineer is in 
charge of each seotion, and a resident Engineer, Mr. Palin, has, 
under his control, the whole division. 

The prisoner was employed by the E. I. Railway Company 
under Mr. Palin for the purpose of procuring fuel for the use of 
tlie brick fields of the three divisions. He drew from Mr. Palin 
whatever sums he required for the purchase of the fuel and 
supplied the fuej at the ghauts or at the brick field to the 
assistant engineer. In this way, during the months of February, 
March and April,1858, he drew the sura of Rs. 10,000, and in the 
accounts which he furnished to Mr. Palin, this sum in various 
items was accounted for as given in advances to native contrac¬ 
tors and held as an inefficient balance. In the month of April, 
Mr. Palin had reason to suspect that the fuel for which the 
alleged advance had been made had not been supplied, ho then 
called on the prisoner to balance his accounts and made over 
the whole for investigation to Mr. Loughlin. 

Mr. Loughlin found on examination that the Assistant 
Engineer of the Patna section had only received about 27,000 
maunds of wood, whereas the prisoner alleged that he had 
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Marcli 25 P*‘Oceedings. 

‘ The prisoner pleaded not guilty^ and was defended by Mr. 
Case of Norris. The case was tried before a jury of three English 
A. P. Ba^zbt. gentlemen, Mr. Sterndale, Captain Adlum and Mr. Sterndale, 


were burnt 
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cutor’s evi¬ 
dence did 
not carry the 
case at most 
beyond non¬ 
delivery of the 
wood, while 
the defendant 
adduced satis¬ 
factory evi¬ 
dence of the 
correctness of 
his accounts, 
he was acquit¬ 
ted and the 
order of the 
court below 
which had 
convicted him 
was reversed. 

The pre¬ 
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junior. 

The chief evidence on which the prosecution is based is the 
evidence of Mr. Quill, Assistant Engineer of the Patna Section. 
He states that he received wood at the ghaut^ and at the briek- 
held all through February, March and April. Up to the Otli of 
April he received it as it was delivered without weighment or 
chulan, after that date he commenced weighing. On the closing 
of the account he found that wit;hin the three months he luul 
burnt twelve lakhs of bricks, that the usual allowance made by 
Government was 1,700 maunds per lakh; tliat he had himself twice 
made the experiment and found it required 1,750 maunds per 
lakh, and that allowing 2,000•inauncls per lakh he gave margin 
suliicient to ensure the correctness of his allegations. 

He stated further that he was in the habit of constantly 
visiting the brick fields ; that one of his Inspectors lived there 
and that the wood stacks were under charge of chowkoedars, it 
was therefore impo.ssible that robbery on an extensive scale 
could have been carried on without liis knowledge. 

The prisoner pleaded first that lie had jjaid the money drawn 
from Mr. Palin to native contractors, and secondly that he had 
received and delivered fuel as per his aceounts to the Assistant 
Engineer. 

In proof of the first plea, he brought certain contractors to 
depose to having received advances and sup[)lied the fuel. In 
proof of the second he summoned Mr. Palm and some other 
witnesses and pleaded that the proof as against him was 
deficient. 

'J'he jury, after close examination of the pa])ors and after being 
addressed by tiie prisoner’s counsel were unanimous in return¬ 
ing a verdict of guilty on the first count of the indictment. 

In stating my reasons for considering the verdict correct, it 
will be necessary for me to adven t to tlic picas raised by the 
defendant’s counsel and wdiich will be found in extenso on the 
record. 


SessioiisCo^r^ ^j]jg account liad been passed by Mr. 

fiot^bUow ne- could not HOW be impugned. The account between 

from Palin and Razet was quite apart from tlie deliveiing of 
the premises, fuel, itsliowed on the one hand sums drawn by Razet from Mr. 
and where the Palin, and on the other sheet advances alleged to have been 
prisoner gave gjyen to native contractors by the prisoner for the supidy ol‘ 
pount^**of the found his advances to Razet correctly entered 

nioiu'T bo bad reason to believe that he (Razet) had not advanced 

rooeivod it \ui» these sums to native contractor.^, hut those advances to coiitrac- 
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tors were on Hazet’s responsibility and apjieared in his inefficient 
balance till the account should be nnully adjusted, when the 
advances of Mr. Palin would be S(]uared and written off on the 
receipts of the Assistant Engineers of fuel in full for the amount 
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advanced. Had Mr. Palin signed a balance account, the j)lea **'*^*"’'- 
would be good. As it is, he does not impugn these accounts. ,,^ 03 ^. 

He admits tliat the sums drawn by lla^et are correctly stated, cutor to f)rovo 
and he has signed no account shewing that fuel has been sup- tho account 
plied in satisfaction of these sums. That ilazet should 
advance to native contractors for fuel was correct and business¬ 
like, but that gave liim no quittance for these sums. 

Second plea, that tliere was no fraudulent application of tho 
money. , 

This opens the question whether tho money had been advancerl 
by prisoner to native contractors or not, and I must say that 
the evidence on this point is higlily unsatisfactory. He calls 
Susseebhoosun to depose to having received upwards of 5,000 
Ks. 'I’he witness does so depose, but he fails completely to shew 
how it was in his power to supply wood to that value, lie 
deposes that he bought orcliards, these purchases were verl)^d 
transactions, he cannot state the names of the orchards, the 
names of the owners, or the prices that he paid. He is a man 
without ostensible means of livelihood, and has undoubtedly 
been employed by the pri.soiier to collect wood for him. It 
would be im[>ossiolo to state the nature of the transactions 
which have taken place between tliein, but 1 certainly do not 
believe that he supplied fuel to the amount wdiich he dejioses 
that he did do, had he done so, the fuel would have been lortli- 
coming. The third plea is, that Messrs. Allan and Purcell who 
took necessary precautions, had no cause of complaint and were 


nut cheated. 

This plea is not borne out by the record as Mr. Allan 
deposes not only to short delivery, but to the prisoner’s weights 
being incorrect in favor of the prisoner. Where proper cheeks are 
held, embezzlement is prevented, and for a man’s own security 
he will have recourse to thorn, but embezzlement is,pena', 
to protect the* simple against the knave, as highway robbery is 
to protect the weak against the strong, nor would it be a plea 
in favor of a foot pad tliat if bis victim did not take the precau¬ 
tion of travelling armed, he must abide the consequences of bis 
own neglect- 

Witli regard to the fourth plea, all evidence in the cases of 
this nature must be, to a certain extent, conjectural. In this case 
eitlier the wood was delivered in full and consumed, or made 
away with after delivery, or the wood was not delivered. 

Tliere is direct evidence that it was nut made away with, 
but as it was not weighed it is pleaded that the evidence 
regarding the consumption is conjectural. The conjecture 
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1859. however amounts to nioriil certainty, that if a lakh can be burnt 
‘ by amounts varying from 12 to 1750 maunds, (50,990 maunds 
arc 1 o. could not have born consumed on 12 lakhs, nor can 1 believe 
(Jase of 45,000 were pilfered in six weeks. 

• The 5th plea regards the evidence of contractors and the 

Chilians made by the prisoner’s peons, had such evidence been 
trustworthy, the prisoner would have been in a very dilierent 
position, but 1 reject it in toto. 

AVith regard to the Cth plea, the complaint about Bhatoo 
was made in the month of May after the deficiency had been 
discovered. 

I consider it proved, that the prisoner took advantage of the 
negligence of his emploj’ers and of the confidence reposed in 
his integrity, to embezzle certain sums of money whicli he was 
permitted to draw for the purj)ose of purchasing fuel. 

The prisoner is a convict undergoing sentence of imprison¬ 
ment for three years for burglarious theft committed in jail. 
1 sentence him to three years’ imprisonment from the date of 
his release on expiry of his former sentence and to pay a fine 
of 800 Rs. or to Libor. 

Remarks hy the Nizamut Adawlut .— (Present: Mr. E. A. 
Samuells.) The prisoner in this case was a servant in the 
employ of the Railway Company. His duty was to purchase 
firewood for three subdivisions of the line, which were in 
charge respectively of Mes.srs. Allan, Purcell and Quill, and 
to deliver the wood at certain ghauts on the Patna side of the 
Ganges. 

For this purpose, lie received from Mr. Palin, the resident 
Engineer of the Patna Division, at various times during the 
months of February, March, and April, 1858, sums, amounting 
in the aggregate to 10,000 Rupees, a portion of which, however, 
he was allowed to devote to mistellaneous charges. 

No rules were laid down fur his guidance ; but the practice 
which prevailed was, it appears, as follows. The prisoner pur¬ 
chased wood from contractors, sometimes with, sometimes without 
advances. These contractors laid down the wood at the ghauts^ 
where it was weighed by mohurrirs ; who, tliough under the 
prisoner’s control, 1 gather from the evidence to have been 
railway servants. The mohurrirs forwarded chulans to Razet of 
the (pnmtity of wood weighed by them; and Razet, it would 
seem, then gave intimation to the Railway Officers of the 
quantity of wood at tlieir dis[)os:ii. It docs not appear how 
this intimation was conveyed to Messrs. Allan and Purcell ; 
but it is stated in the case of Mr. Quill to have been given 
verbally, sometimes to liim and sometimes to Mr. Palin. 

Messrs^ Allan and Purcell on receiving this notice sent their 
chnprassees to %\\g ghauts, and had the wood weighed, first there, 
and subsequently at the brick field in their own presence. Mr. 
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Quill, on the contrary, received the wood without any weigh- 1869. 
inent either at tlie ghaut or the brick field, and consunaed it in 
his brickkilns, keeping no account of the quantity received 
or consumed. 

This practice, it is admitted, prevailed up to the middle of 
April; when, in consequence of his suspicions having been 
excited, Mr, Quill commenced weighing the wood. It is, how¬ 
ever, in respect of the wood, which, it is said, ought to have been 
received in Mr. Quill’s subdivision, prior to the commencement 
of his weighments, that the charge of embezzlement has been 
preferred. 

llazet’s accounts were settled monthly by Mr. Palin; but, as 
ho was not required to produce vouchers on these occasions, 
and his accounts do not appear to have been chocked by 
reference to those of the Assistant Engineers, the settlement, 
it is evident, was merely nominal. Mr O’Loughlin, who con¬ 
ducts the prosecution on the paat of the Railway Company, ex- 
jilaiiis, as a reason for continuing advances to the prisoner 
in April, though a considerable ])nrtion of tlie embezzlement is 
stated to have taken place in February and March, that the 
accounts were not closed and that the embezzlement could not 
be ascertained until they were; but as Uazet was a servant on a 
monthly salary, not a contractor; and his duty was a con¬ 
tinuous one, which, but for his alleged misconduct, would, it is 
to he presumed, have been carried on, until the completion 
of the line, this exjdanation is not very intelligible. It is ad¬ 
mitted, however, that the prisoner can claim no benefit in this 
ease from the fact of JMr. Palin having passed his accounts in 
the manner 1 have stated. 

In these accounts, Razet debits himself with the full amount 
of cash received from his employers, and takes credit to the 
same extent for advances made to contractors, wood supplied 
to the Company, and miscellaneous expenditure, which it is 
unnecessary to partieularise. It cannot, therefore, he said that 
lie has practised any of that secrecy or concealment which a 
charge of embezzlement usually iuqdies; or that prima facie he 
has failed to Account for the money entrusted to him. Ho 
professes to account for every rupee of it; and the only ques¬ 
tion is, whether his accounts are true or false, and whethei 
there exists sufficient evidence to [irove that he has been guilty 
of any misappropriation of the rnonc)' entrusted to him, .such 
as wo'nld render him liable to punishment under the provisions 

of Act XIII. of 1850. ii . 

No attempt has been made to prove by direct evidence that 
the prison*"!’ appropriated any portion of the sum entrusted to 
him to his own uses, nor is there any evidence to shew that ho 
has not paid to the wood contractors tlie .sums so entered in 
his accounts. The charge is attempted to be establii>hed iu 
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tills way. Tlie |)ro.secntor charges the prisoner with the em- 
hezzh’niont of Rupees 5,329-14-1. He is asked where the de- 
licieiiey is shewn in the accounts; and he turns to an item 
under date the 14th February of 1,800 Rupees cash paid to 
Hahoo Susseebhoosun Chatteijeea, a wood-contractor, which 
lie says has not been accounted for. He is asked, “ Are you 
prepared to say that he (the prisoner) did not advance that 
sum to Baboo Susseebhoosun,’* and the reply is “ I cannot speak 
on that point. He has not accounted to us for the sum so 
drawn. He should have received the firewood from the Baboo 
and made it over to the Assistant Ertgineer.” Now in the 
first place, as 1 have already remarked, there is no pretence for 
saying that the prisoner has not .accounted for tlic sums he 
drew, or that he has not given the prosecutor every facility for 
proving the very material fact relative to the non-payment of 
the money to which he says ho cannot speak. The prisoner 
has stated in his accounts the names of the persons to whom 
liis payments were made. These appear to be wood-contractors 
and wood-merchants, residing in the vicinity of Patna ; so tliat 
if the prisoner did falsely enter in In.s accounts money which he 
had himself appropriated, the ])rosecutor could have had no 
difficulty in establishing the fact. No attempt of this kind 
however is made ; not a single person, whose name appears in 
the accounts, is called by the prosecution ; and this is the 
more remarkable, because the prosecutor, in his deposition 
before the Magistrate, declares the receijit of Bhatoo Dosadh, one 
of the contractors, which is filed in the case, to be a forgery, an 
assertion which should not have been hazarded if it was not 
intended to support it. 

Tlie idea in the Court below appears to have been that it was 
sufficient for the prosecution to show non-deliverj' of the wood, 
in order to cast on the prisoner the onus of proving wliat 
had become of it, on peril of being convicted of theft or em¬ 
bezzlement, if he failed. 'I'he prosecutor has therefore 
confined himself entirely to proof of deficient deliveries of wood 
and hamhoos from whieh he would have us infer emhczzlement 
on the part ol the prisoner. ' • 

Tlie first witnei-s is Sheikh Edoo, a draughtsman in Mr. 
Palin’s office, who deposes that the prisoner received money for 
tlie purehaseof 2,(KJ0 hamhoos and 2,000 jhoolas, that he liad 
only supplied 1,000 of each, and had promised to send the 
remainder, but had never done so. The evidence of this 
witness is extremely meagre; but even, if we allow it its full 
weight, it is evident it proves nothing beyond non-delivery. 

The same witness states that when the prisoner made over 
charge to Mr. O’Loughlin, he informed Mr. Palin he had 
19,000 maunds of wood on the north side of the Ganges, but 
when sent to point them out, he could not do so. Mr. Palin 
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gave evidence before the Magistrate on tins point, and a letter 
of his to the prisoner on the same subject is filed with the 
{U’oceedings. It does not appear, however, either from the 
letter or from the depositions, that the prisoner alleged this 
wof)d to form any portion of that which he had purchased with 
the money entrusted to him by Mr. Palin. He had no appar¬ 
ent object in alleging the existence of the wood on the north 
bank of the Ganges, if he did not believe it to be there; for 
the falsehood of the statement, he must have been well aware, 
would be detected in a day or two at most; and, in the absence 
of all proof to the contrary, it is but reasonable to conclude 
that he may himself have been deceived by the contractors 
or disappointed of a supply,, of wood which be had reason 
to expect. It is impossible to infer criminality merely from 
bis failure to point out the wood mentioned in his verbal 
statement to Mr. Palin. 

The only other witness of importance on the part of tbo 
prosecution is Mr. Quill, an assistant Engineer; who is called 
to prove that the prisoner did not dtdiver to him the full 
quantity of wood (upwards of 60,000 maunds) for which be 
claimed credit in his accounts. As this is the evidence on 
which the prosecution chiefly relies, and on which the prisoner 
has been convicted in the Court below, it is necessary we should 
look at it a little closely. The witi.ess is asked “ Who received 
the firewood in 3 ^our division ?” His answer is, “ I am responsible 
and receive it through my Inspector ; at that time Mr. 0. and Mr. 
W. Ewen.” Question .—“ Where was delivery made, and liow r” 
Answer .—“ Delivery was made at the ghaut or in tlie brick field ; 
weighineiits were first made and reported to me or to Mr. 
Palin by the prisoner; and up to the 16bh of April, wo did nob 
test the accuracy of his statements.” Again “all (the wood) 
received before the 16th of April was taken on Mr. Kazet’s 
word.” He is then asked, “ How did you compute the amount 
delivered up to the 16th April ?” His answer is, “ 1 computed 
the amount delivered by the amount consumed, and the stoek 
on hand at tlte closing of accounts. I received after the 16tli 
of April, 4,090 'inaunds in one place, and 824 maunds m another 
up to the 3rd May. The wood sui)plied to me the prisoner 
burnt 12 lakbs*of bricks. I also burnt a small quantity of wood 
in another brick field for which I have given him credit, 
amounting to 3,025 maunds. I calculate 2000 maunds are 
required for one lakh. I have thoreft)re given him credit for 
27,025 maunds, viz. 24,000 for twelve lakhs and 3,025 Ibr tlie 
other brick field; a very little wood was used to burn lime, 
so small a quantity that it does not appear in the account.s and 
would be more tliaii covered by the margin allowed, as Govern¬ 
ment allows 12 to 1,600maunds for burning a lakh.” In reply 
to another question, Mr. Quill states that in addition to tlie 
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bi’ieks already mentioned l»e had burnt 13 lakhs of bricks with 
wood su[)])lied by other persona. 

The ])risoner’s Counsel objects to this evidence that it must 
be root'ived with reserve, inasmuch as Mr. Quill has a strong 
interest in throwing upon the prisoner the responsibility of a 
deficiency for which he is himself answerable to the Kailway 
Company. I do not S(,n5 any reason to doubt that Mr. Quill’s 
statements, so far as they go, are perfectly honest and that he 
spea'is what he believes to be the truth : but his evidence deals 
rather with assumptions than with facts, and even if we accept 
his computations as correct, really carries the case a very little 
way against the [)risoner; for it by no means follows that 
because Mr. Quill did not burn GO.OOO maunds of wood in his 
brickkilns, tlie prisoner must necessarily have ernbezzleil 
the ]>rice of the 33,000 maunds for which Mr. Quill is at a 
loss to account. There is more than one obvious mode of 
acv-ounting for the deficiency,® eoinsistently with the evidence, 
without as.cuming tlie prisoner’s guilt. 

Jn the first place looking to the extreme carelessness which 
appears to have prevailed, it docs not seem at all improbable, 
certainly it is not impossible, that a portion at least of the 
wood which Mr. Quill says he received from other parties, and 
with which he burnt 13 lakhs of bricks, may have been originally 
supplied by the prisoner, and resold to Mr. Quill. 'J’he prisoner 
it is admitted, wrote to Mr. Evven in May informing him that 
he understood Uhatoo Dosadh was selling to Mr. Quill wood 
for which he had already been paid by him (the prisoner) ; and 
similar representations appear to have been made both to Mr. 
]\ilin and Mr. Quill. A letter, without date, from the prisoner to 
Mr. Palin, is also on the record, in which he mentions his suspi¬ 
cions that the contractors had bribed his servants to falsify the 
weighments, and begs that slei)s may be taken to detect or 
]>ievent this. The Judge con&idcvs these communications of 
little m unent, because they were written after the discovery of 
the prisoner’s fraud in April; but there was no such discovery 
in April. There appears merely to have been some suspicion 
at that time, and it was not till June that Mr. O’Lunghlin 
was ap[)oiiited to inve.stigate tlie accounts. It is evident that 
when no accounts were kept by the Assistant Engineer, and 
wood was received, without question, on the verbal statements 
as to weight of those who brought it, there must have been an 
immense temptation to frauds of all descriptions. 1 can easily 
cmiceive that the contractors may have colluded with the rail¬ 
way servants, and sold Mr. Quill his own wood twice or three 
times over. 

Then we have no certainty that the wood was not made 
away with after its arrival at ghaut had been reported by 
Kazet. Mr. Quill says that it was under charge of a Uliovvkee- 
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dar and that though petty pilferiiigs may have taken place, 
robbery on a large scale was impossible. This Cliowkoedar, 
however, it would seem, was employed at the brick fields not at 
tXw ghauts, where tlie delivery took place. Now those ghauts 
are situated in the City of Patna, where the daily consumption 
of firewood must amount to several tljousani maimds; and 
tlierefore even if we admit that the wooi^ could not have been 
removed from the brick fields, it is evidently quite within the 
range of possibility that large quantities may have been re¬ 
moved from the ghauts, and sold to llie towns-people, with or 
without the connivance of the Railway servants. 

What again can be more probable than, that the contractors, 
observing the very negligent system which prevailed, and tempted 
by the immense competition for firewood which existed in tho 
Patna Division during the year 1858, should, with the coniiivanoe 
of the raoliurrirs at the ghauts, have made short deliveries, ainl 
deceived Mr. Ra,£et equally with tho Railway Company ? 
Tho ghaut mohurrirs, men on 10 Rupees a mouth, seem to have 
been the only cheek on them; for we have no evidence to .show 
that Razet himself was in the habit of attending at ghaut; 
and the fraud may therefore have been carried on with little or 
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no ^i^k of detection, to the full extent of the deficiency for which 


it is sought to make Razet criminally responsible. 

The prosecutor has thus entirely failed to establish even a 


presumption that tlie deficiency of wood in Mr. Quill’s brick¬ 
field arose from Razet’s misappropriations of the funds entrust¬ 


ed to liim. 


Oil the other hand Razet has produced wliat appears to me, 
to be very satisfactory evidence of the correctness of the accounts 
which he rendered to Mr. Palin. We have first the principal 
contractor, Susseebhoosun Chatterjee, who states that he received 
Rs. 5,8U0 from the prisoner, and furnished wood to the extent 
of 50,000 maunds, the value of wiiich was 6,500 Rs. He files 
Razet’s* receipt for this wood ; and the prisoner himself puts in 
twenty-eight English letters written by the witness and his 
uncle, Taroknatji Chatterjee, advising him of the despatch at 
different times of 102 boat loads of wood ; which, supposing each 
boat to contain 500 mauuds, would give as nearly as poifsible 
the quantity stmted by the witness to have been delivered. There 
is also an agreement between the ))risoner and the witness for 
tho delivery by the latter of 20,000 maunds, tlie remainder, it 
is said, having been supjilied without agreement. And the 
assertion which the prisoner makes before the Magistrate, that 
the Railway Company are in possession of JSusseebhoosun’s 
receipts for tho sum of Rupees 5,800 is not contradicted by any 
evidence on tbe part of the prosecution. 

Tlie ISessions Judge discredits this evidence on tlie ground 
that Sussecbhooifun does not appear to have the means oi 
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purchasing wood to the amount stated, and that he is unable 
■ to give the names of the persons from whom he bought it. But 
these objections arc manifestly witliout weight. Wood is })ur- 
chased bv contractors fiorn numerous rnaliks and ryots scattered 
over the country, with most of wlunn the contractor has probably 
only one transaction. To e.xpeet that he could give the 
names of tlio.>5e persons therefore after a lapse of several months, 
without reference to his books, is unreasonable; and although 
the witness stated that his books would give the infvirmatiou 
required, it does not ajipear that they were sent for. 

With regard to the objection taken to Susseebhoosun’s 
apparent inability to pay for such a large quantity of wood, it 
is only necessary to observe that with the exception of 700 H.s. 
which probably does not exceed his profit on the transaction, 
tlie witness appears to have received cash from llazet for the 
whole quantity supplied. He was therefore in no want of 
capital, but it is also admitted that he did actually supply the 
greater portion of the wood, which the Railway Company allow 
they liave received ; and the pro.secutor’s counsel has stated in 
his address to tliis Court that the witness’s uncle, Taroknath 
Chatterjee, w'ho is a suboverseer of embankments in Tirlioot, 
and who appears in the agreement filed on the record as sccui-ity 
for his nephew, is the real contractor, and that he takes con¬ 
tracts ill the name of his nephew, because being a Government 
servant ho has no right himself to trade. There seems therelbro 
to be no reason for impugning the evidence of Sussoebboosun 
Chatterjee. 1 cannot indeed conceive what motive he could 
have, consistently with the theory of the prosecution that the 
embezzlement is Razeb’s, and not lus, in testifying falsely to the 
receipt of the money ; for Razet appears to be a needy foreigner 
who was actually in jail under sentence for another oflence, 
when the evidence was given; and the witness must have been 
aware that by acknowledging the receipt of advances for wood 
of which the Railway Company denied the delivery, ho was 
lunning the risk of fixing on himself a heavy responsibility. 1 
cannot doubt that Sussctbhoosuu’s evidence on this point is 
perfectly true. 

Bhatoo J.)osadh, another contractor, was summoned as a witness 
by the pri.‘«oner, hut failed to make his appearance. A draft drawn 
by the Railway Company in his favor for 2,000 Rs. and purport¬ 
ing to be receipted by him is, however, filed with the record. 
'J'he payment of the money and the signature written for Bhatoo 
by a Jjiila arc sworn to by one Rainlal, a chuprassec in the 
service of the Railway Company. It i.s impossible to believo 
that if, as the prosecution asserts, tlic signature is not genuine, 
Bhatoo would not have come eagerly forward himself to 
repudiate it. It is most unlikely that he could have been kejit 
back by tlic prisoner; a person without influence, who was at 
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the time undergoing a sentence of three years’ imprisonment 1859. 
for a theft committed in the jail. 

Nowringee Lai testilies to the receipt by him of 600 Rs. 
from Kazet and to his having supplied 7000 maurids of wood. of 

Achumbit, a wood beopatee, recollects selling the prisoner 
three boat loads of wood for which he was duly paid. 

The other witnesses summoned by the prisoner did not 
appear; but we have from the prosecutor's custody 74s cbulam 
from the ghaut mohurir reporting to Llazet the delivery at the 
ghauts of wood to the amount o*’ 70,519 maunds. 

Altogether, as far as lay in his power, the prisoner has com¬ 
pletely dis[)roved the loose assumptions of the prosecution. Ho 
may possibly have been guilty of negligence, cr he may have 
been the dupe of others ; buu there is nothing wliatever in the 
papers before this Court to lead me to suppose that he has been 
guilty of embezzlement; the sentence of the Court below is 
therefore reversed, and the prisoner will be released on e.’tpvra- 
tion of the sentence he is at present undergoing. 


l^liUSE^JT : 

PtlONCK, Judge, akd U. LOCH, Este-, Officiating 

Judge. 


GOVERNMENT 


versus 

BAWOOL MOOCHEE. 


CniME CiiATiGED.—1st count, dacoity on the night of the 
22nd June, 18*10, in the house of Haro Goluclt Haidar of 
Aluckdia thannah Hardee, zillah Nuddea; 2nd count, having 
belonged to gang of dacoits. 

Committing Officer.—Baboo Gooroochurn Doss, Deputy 
Magistrate under the dacoity commissioner stationed at Jessore. 

Tried before Mr. E. Jackson, Officiating Additional Sessions 
Judge of Hooghly, on the 3rd January, 1859. 

Remarkshy the Officiating Additional Sessions Judge .—The 
prisoner pleads not guilty. He had been undergoing imprisonment 
in default of security as a notorious bad character in the Jessore 
jail. The present charge was instituted against him on his 
release, ho reached the Deputy Magistrate’s office on the 17th 
April, 1858, and was identified with the usual precautions. 

Witnesses Nos. 1 and 2, apjirovcrs, depose that the prisoner 
was one of the gang engaged with them in the Aluckdia dacoity 
which appears to have occurred on the 22nd June, 1846, both 
named the prisoner in their original confessions. The Deputy 
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in Ins earlier 
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want of corro¬ 
borative evi¬ 
dence ; and 
because of tlie 
remarkable 
contradictions 
observable be¬ 
tween the 
sluteiiiouts of 
the a])j)rovor- 
witnesses and 
the etatemeut 
of the party, 
wlioso lie use is 
said to have 
been attacked, 
contradictions 
wdiioh the 
committing 
officerhas over¬ 
looked and 
failed to in¬ 
vestigate or 
reconcile. 


Magistrate certifies that collusion was impossible inasmuch as 
witness No. 1, confessed in April 1857 at Hooghly, while 
witness No. 2 confessed in May 1857 at Jessore, the former 
before one Deputy Magistrate, the latter before another. Both 
witnesses state that they have only committed this single dacoity 
in the prisoner’s company owing to his living a long distance 
from them. The evidence of those witnesses to this dacoity 
has already been held good by the Sessions and Nizamut Courts 
in the trial of Mohun Moochee and three others sentenced to 
transportation for life on the 28th June, 1868. 

The record bears out their evidence in the present trial as 

against the prisoner in the following 
points: several of the gang were wounded 
by the chowkeedar of the village which 
led to their arrest. Lalchand Moochee 
admitted his guilt and named the prisoner 
and the approvers as his accomplices. 
Mohun Moochee also confessed and named 
the prisoner and the approvers. Shiboo 
Moochee confessed and named the approv¬ 
ers distinctly. He names another Bawool Moochee, but gives 
the resitlenee of the prisoner, shewing that there was some 
confusion in the mind of tlie person who wrote the confession. 
The approver witness No. 2, was also arrested, lie bore the 
mark of a wound which he had received during the dacoity, but 
he does not, in his confession, then include the prisoner’s mime, 
p ^ All at the time denied their 

■ guilt to the Magistrate, and only 

Pages 124, 127, 129 and 154. one person the approver witness 

No. 2, was convicted of the 
Record No. 1, page 25. crime and sentenced to five 

_ 1 ,T o. n years’ imprisonment, though 

ecor o. page . Lalchand and Shiboo Moochee 

were also committed. 


No. 84. 
Pago 23. 
Pago 25. 
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Page 35. 


The prisoner in his defence urges that he quarrelled with the 
approver witness No. 1, while in the Jessore jail, and accidentally 
struck the latter’s mother with some wood ho was carrying. 

Witnesses are called to character both for the prosecution 
and the defence. Of the former witness, No. 3 states that the 
prisoner is a suspected man and witness No, 5, that lie is a 
respectable character. Of the latter witnesses Nos. 6, 7 and 8 all 
give the prisoner a good character. Witness No. 4, the Chow¬ 
keedar of liis village, deposed before the Deputy Magistrate, tliat 
he was a bad character and gave his reasons for saying so. 
Before this Court he denies the trutli of those reasons and states 
that he is a goixl i liaracter, and that though he has been con¬ 
fined as a bad elumieter, Ibc case was trumped up against liim 
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by the gomastali of the villtige. I have directed this witness’s 
committal I'or perjury. 

The evidence of the approvers agrees with tlieir original 
confessions taken down under circumstances which preclude 
the possibility of any collusion. It is also well borne out by 
the record of the enquiry held into the dacoity at tl>e time. 
The remainder of the gang having been sentenced by tlie 
Nizamut Adawlut to transportation fof life, in convicting this 
prisoner I refer his trial also to the higher Court with a recom¬ 
mendation that he be sentenced to transportation for life. 

liemarks hy the Nizamut Adawlut. —(Present: Messrs. A. 
Sconce and H. Loch.) This prisoner is cliarged first, with com¬ 
mitting a dacoity in the house of Baro Coluck Haidar in the 
village of Alukdia on the 22nd Ju,nc, 1840 ; and second, with 
belonging to a gang of daeoits : and in support of these charges 
two witnesses, approvers, are adduced. 

Both witnesses say that on qne occasion only, that is in tlie 
instance of tho first charge, the prisoner joined them in commit¬ 
ting dacoity. 

The evidence of the witnesses is held to be sustained, because 
they all named the prisoner at their first confessions taken in 
1857, and because certain parties arrested shortly after the 
occurrence, named the prisoner then. 

Now we have to observe that the residence of the prisoner is 
now shown to have been in “ Buro Jhinoydoho,” and that the 
description given by the parties arrested at the time of the 
dacoity does not correspond with this fact. They do not speak 
of the Bawool named by them, as resident in “ Buro Jhinoydolio” 
but of one Bawool Tclee and another Bawool described 
confusedly as resident in Choto Jhinoydoho (referred to also 
by the approver Mohun) or in aslana Doorgapore. 

Further the approver Surroop,who was arrested and convicted, 
in the first instance, in his confession to the police, did not name 
the prisoner; nor even in his confession taken in May 1857 
did he name him. The Sessions Judge therefore is in error in 
saying that both approvers named the prisoner in their original 
confessions. . • 

Again we observe that the Sessions Judge has failed to notice 
and has of couijpe, not considered it necessary to reconcile tlm 
very remarkable contradictions observable as to the commission 
of the crime, between the evidence of the witnesses and the 
original information lodged by Goluck Hauldar the owner of 
the house supposed to be robbed. Neither Goluck himself nor 
any person cognizant of the commission of tho offence has been 
brought forward at the trial. What Goluck said in 1816 was that 
in the course of the night he went out of his house, and seeing 
some men standing, he thought they had come to commit a 
dacoity and gave the alarm and the daeoits fled. But Hulodhur 
M 2 
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tells a different story, lie says the dacoits smashed the door of 
the house, entered and carried off a booty worth four or five 
hundred rupees. Whether or no Goluck Hauldar spoke less 
than the truth in 1846, we have not now to determine, nor 
have we the means of determining. As the ease stands we find 
that the committing officer has not endeavoured to bring out 
the facts that attended the commission of the crime, or test the 
approvers’ disclosures h'y these facts : conviction,not investigation 
appears to be the purpose of the prosecution. 

Wo acquit the prisoner. 


PilESEKT : 

C, Ih TREVOR, Esq., Jud^e, E. A. SAMUELLS and 
IT. Y, BAYfiPTY, Esqs., Officiating Judfjes. 


OOVMRNAIENT 


Hooghly. 

1859. 

March 30. 

Case of 
SooKHO IIabi. 

The occur¬ 
rence of da- 
ooities at lla- 
nioonea and 
Nebuata ia 
proved, and 
prisoner’8 pre¬ 
sence at these, 
is deposed to 
by two appro¬ 
vers, whose 
statements are 
independent 
of, and tally 
with, each 

other. In re¬ 
gard of tlioso 
two cases 

there is no fur¬ 
ther corrobora¬ 
tive evidence. 

In regard of 
a third dacoity 
at Bhugwan- 
pore, prison- 


versiis 

SOOKHO HART. 

Crime Charged. —1st count, dacoity on the night of the 10th 
December, 1847, in the house of Abdoo Moonshee of Bamoo- 
nia, thannah Monteshvvur, zillah Burdwan; 2nd count, dacoity 
on tlie night of the 26th August, 1858, in the liouse of Brojo 
Ilajra of Bliugwanpore, thannah Monteshvvur, zillah Burdwan ; 
3rd count, dacoity with murder on the night of 6th May, 
1850, ill tlie house of Kishen Mohuii Bhuttacharjea of Nubusta, 
thaonah Gangoor, zillali Burdwan ; 4th count, having belonged 
to a gang oi' dacoits. 

Committing Officer.—Baboo Chundur Scekur Roy, Deputy 
Magistrate under the Dacoity Commissioner of Hooghly. 

'fried before Mr. E. Jackson, Olfieiatiug Additional Sessions 
Judge of Hooghly, on the 16th August, 185S. 

liemarJes by the Officiating Additional Sessions Judge .—The 
prisoner pleads not guilty. He was arrested and brought 
before the Deputy Magistrate on the ‘21st May, 1858, having 
been denounced by the three approver witnesses, who gave 
evidence against him, in January, March and the first week of 
May, 1858, respectively. He is put upon his trial for Imving 
belonged to a gang of dacoits in the village of Mundligram ia 
thannah Moutesliwur, zillah Burdwan, and having been present 
with other mombersof the gang in three speciallychargeddacoities, 
viz. that at Bamooneea in December 1847, that at Bliugwanpore 
in August 1848, and that at Nubusta in May 1850. 

I will first consider the second of those eriinos, because it is 
that in which the testimony of witnesses independent of the 
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Approvers is brought forward to corroborate tlieir depositions. 
All three approvers state they wore present in this dacoity. All 
three in their original confessions mention several members of 
the Mandligram gang, and among them the prisoner, as having 
been engaged in it; they all depose to the same effect before nte. 
Their account of the dacoity, how the information on which 
they acted was gained, where they a^cmbled, what occurred 
after they penetrated into the house, and while they were 
retreating, although differing in certain points, as the stories of 
three independent witnesses coming from three different villages 
would necessarily do, still corresponds in the general features 
of the crime, and as to the parties who composed the gang on 
the particular occasion. 

The record to a certain dcgrec' corroborates the approver’s 

1 TVT orrt statements. Three of the da- 

Kecord No. 250 page i • xi i. i 

^ “ coits were seized in the act by 

the villager.^, viz. Madoo Bagdi of Kororee, Madhub Bagdi 
of Bhugwan[K)re, and Uola Sooree of Ohapagh<ittee, who called 
himst'lf Kangalce Doss Boishtuin. None of these, however, 
gave any account of their accomplices. They were all con- 
, victed and sentenced at the Sessions 

Roobokarco. Court. The approver No. 1 Shoobul 

Chung of Moonshoedanga was found 
Page 56. with a fresh wound U])on him and 

arrested. He then confessed before 
Page 87. police and among tbe names of his 

accomplioes he gave that of approver-witness No. 3 lihoirub 
Kotal of Kanteekur. This can hardly be considered a corro¬ 
boration, as approver-witness No. 1 now states that the 
confession he is then set down as having made was not his own, 
but one written down and made up by tbe police. The name 
of the prisoner or of any of the Mundligram gang does not 
occur ill it. Although he states that it was quite true in so 
far as it mentions his own and witness No. 3’s and one or two 
other individuals, present, still 1 am of opinion it cannot, 
taken alone, be considered good corroboration. But there is 
Pa 0 11 ** further, the deposition made at the 

° ‘ time by the owner of the house, who 

gives a long lif* of individuals whom he states that ho recog¬ 
nized among the dacoits; there are among them the names of 
the prisoner, of approver-witness No. 2, and eight others of the 
Mundligram gang, there are also the names of eight individuals 
from Moolgram, and one from Nowpara. Such a recognition 
would, standing alone, be insufficient for conviction. But no one 
can read tbe accounts of the dacoities which occurred at about 
this time (1848,) in the Burdwan district, without observing 
that they were carried out by large gangs, in a most determined 
manner, quite regardless of opposition from the villagers, and 
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Therefore al - 
though one 
Judge would 
convict and 
sentence to 
sixteen years 
for the third 
dacoity only, 
the majority 
of the Court, 
considering 
the corrobora¬ 
tion of the 
approvers’ evi¬ 
dence in the 
Bhugwanpore 
case to entitle 
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that they were not short hurried attacks upon a house when 
the dacoits ran away upon the slightest alarm being given. 
There was opportunity for recognition, when as the witness 
states in this case ho knew the Mundligram people they living 
no great distance from him. It is possible that his recognition 
of one man may have led him to the recognition of others of 
the same gang. He n^ay have been deceived as regards par¬ 
ticular persons or having recognised one or two, he may have 
purposely inserted the names of the rest. But on full con¬ 
sideration of all such possibilities, I w ould give credence to it 
in those points where it is supported by the statements of three 
approvers, made independent of it and of each other. 

As regards the dacoities charged in first and third counts, 
there is only the evidence of the approver-witnesses Nos. 2, and 
3, who depose to the particulars of these crimes, to the presence 
of each other, of tlie prisoner, of others of the prisoner’s gang, 
and generally of the members of other gangs who wore present 
on each occasion consistently with their first depositions before 
the Deputy Magistrate and with each other. There is no in¬ 
dependent witness’s corroboration in either case to the presence 
of the prisoner. But in the Buraooneea dacoity, there is the 

deposition of eye-witnesses to 
Darogah’s sooruthal. the fact that they recognized 

g g among the dacoits the approver- 

' witness No. 2, and other mem- 


Page 138. 

Record No. 134, Pages 16 & 
24, 26. Arrest of Gopal Glhose, 
pages 132, 213, andBurdwan roo- 
bokaree arrest and conviction of 
Gopal Bagdee. 


bers of the Mundligram gang. 
In the Nubusta dacoity the 
record, as far as it does go, 
also corroborates the approvers’ 
statements. 

The prisoner urges in his 
defence that he was in the 


Burdwan jail at the same time as approver witness No. 1, that 
they were employed as Mehturs, and that in a quarrel he struck 
witness No. 1, with his Mehtur’s broom. There is no evidence 
to prove this, and I look upon it as simply a specimen of dacoit 
abuse. I allowed him to put any question he‘pleased to the 
approvers, he questioned witness No. 2, as to whether one of 
the dacoits named by him as having been wounded in the 
Bhugwanpore dacoity had not been arrested for another dacoity 
which occurred in the same night in another neighbouring 
village and confessed to it. There seems from the evidence of 
witness No. 4, and the answer of witness No. 2, no doubt that 
this fact was true. It is not a point material to the prisoners’ 
guilt, though it might, to some extent,be considered with regard 
to the general credit to be attached to witness No. 2’s state¬ 
ment. It would not, however, be the first instance in which a 
dacoit wounded in one dacoity has confessed to another; 
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there is a published case of the same sort in the second dacoity 
Commission report. 

The witnesses cited by the prisoner give him a doubtful 
character, one of them is the brother of Beesha Hari, who has 
been denounced by the approvers as one of the gang. 

It is proved that from February 1849 to February 1850 the 
prisoner was in prison as a notorious biid character in default 
of security. 

I convict the prisoner on all four counts of the calendar, and 
recommend that he be sentenced to transportation for life. 

On perusal of the above the following resolution was recorded 
by the Nizamut Adawlut (Present: Messrs. C. 13. Trevor and 
11. V. Bay ley) No. 659, dated the 17th September, J.858. 

Previous to passing judgment' in this case, the Court is 
desirous to know the circumstances of the three approvers at, 
and previous to, their becoming such; that is, were they 
prisoners in jail; if so, in what jail, and for what offences, and 
for what period they had been incarcerated; or were they only 
recently apprehended ? 

As from the record nothing on these points is to be gathered, 
the Court directs that the Officiating Additional Sessions Judge of 
Hooghly be requested to obtain from the Commissioner lor the 
suppression of dacoity, with as little delay as possible, all the 
information on the above points which he may be able to supply. 

The Court thinks that in order to prevent the requirement of 
such information in future by it, it will be well for the Sessions 
Judge invariably to obtain from the committing officer, such 
information, as will enable him, when referring the case, to state 
clearly and fully all the circumstances connected with the ap¬ 
provers, in order that tl)e Court may he in a position to deter¬ 
mine at once whether a greater or lesser degree of confirmation 
to their difierent statements be necessary. 

The Court observe that the committing officer has not recorded 
the usual certificates required by the Circular of the Commia- 
sioner, copy of which was furnished to this Court by the Com¬ 
missioner in his letter of the 19th August, 1857. 

In reply to tTie above the following letter 121 dated the 2.3rd 
September, 1858, was submitted by the Officiating Additional 
Sessions Judgi! of Hooghly. 


With reference to the Court’s resolution No. 569, dated the 
17th instant, on the trial noted in the margin* requestinn 
* „ , special information regardiua 

Z'Z approvers in that case. J 

Sliookho Hari. honor to request that 

you will submit to the Court the 


accompajiying copy of a letter No. 358, dated the 22nd idem 
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from the Dacoity Commissioner. 


From the dacoity Commissioner to the Officiating Additional 
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Sessions JuJge of Hooghly,No. 358,dated the 22nd September, 
1858. 

I have the honor to acknowledge the receipt of your letter 
No. 115, dated the 21st instant, enclosing resolution of the 
presidency Nizamut Adawlut under date 17th September, and 
in eoinplianco therewith to furnish the following information. 

Soobul Kotal Chung was sent for on information derived 
from tlie confessions of an old approver named Sonatun Mundol, 
who had been transported for misconduct in October 1H55 and 
had denounced him in no less than thirteen dacoities. He 


reached this office liaving been apprehended and sent in by the 
police on the 22nd December 1857. He confessed to a series 
of dacoities, the details of whicli were recorded between the 
16th and 28th of January, 1858. The prisoner, while under con¬ 
fession was kept apart from all others in the cutchorry, where 
he remained until the 24th of February, the date on which his 
case was referred by the Sessions Judge to the Nizamut Court; 
after that date he was allowed as is customary to reside in the 
approver’s lines. 

Nufful Chung approver was sent for on the confession of 
Soobul Kotal, was apprehended by the police and sent to this 
office, where he arrived on the 15th of March, 1858. He at 
once confessed and tlie details of his statements were recorded 


between the I7tli and 20th of March, during the time of his 
confession and up to the 7th of April, the date of his trial 
before the Sessions Court, he was kept in a separate guard room 
apart from the prisoners and approver; after trial he was 
allowed to reside in the approvers’ lines. 

Bhoirub Kotal Chung approver was also sent for on Soobul 
Kotal’s confessions. He was apprehended by the police and 
brought to this office on the 4th of May, 1858, and at once 
confessed ; his statements were recorded between the 5tli and 
11th of May. He was also kept under separate guard, apart 
from all other prisoners or approvers, and he was not allowed 
to go to the lines until after the date of his trial before the 
Sessions Court, viz. on the 9th of June. 

In conclusion, I would beg most respectfully‘to bring to the 
Court’s notice that every possible precaution is taken in record¬ 
ing the confessions of approvers. They are invariably kept 
apart from all others, and guarded in such a manner that 
collusion is impossible; besides this, before a man commences 
his confession, no hope or inducement, whatever is held out 
to him beyond that of becoming an approver and escaping 
transportation by being allowed to remain on the establishment. 
A confessing prisoner is always warned against giving fabricated 
statements or implicating innocent men, and is given fully to 
understand that any wilful mis-statement, whenever discovered, 
will subject him to immediate transportation. 
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The Court may rest assured that so far as human precautions 1859. 
can be depended on, there is no possible ground for even a Ts^ 
suspicion that approvers, made in this office, can collude with ‘ 

one another, or with the records, or that the fact that the Case of 
record of the case being in the office, or of the case having been “ookhoHaui 
previously confessed to by any other approver, in any way 
affects the genuineness of a subsequent confession. Our whole 
and sole object is to attain a strictl^i^true and trustworthy 
statement, and in these particulars the evidence of this office 
approvers has stood more severe test in constant repetition and 
cross-examination, than could be borne by almost any other 
independent testimony. It is true, some two or three instances 
have occurred, in which approvers have been detected in making- 
false statements and in every instance the accused parties have 
been acquitted and the approvers transported. With this 
strong hold over them, I submit that the evidence of this office 
approvers is less open to suspicion and irt/initely more trustwor¬ 
thy than any other evidence procurable in India. 

1 challenge the closest and strictest enquiry into the working 
of this office, and should the Court see fit to depute any of its 
members to visit Hooghly, I shall have no difficulty whatever 
in satisfying them on all and every point connected with my 
approvers and the trustworthiness of their statements. I need not 
add that I shall feel personally honored by the visit, and trust 
that this explanation may be considered satisfactory. 

JHemarkshy the Hkizamut Adawlut. —(Present: Messrs. C. B. 

Trevor, E. A. Samuells and H. V. Bayley.) 

Mr. M. V. Bayley. —Wlien this case was first before us, 
we called for information as to the position of the approvers 
who had been made witnesses in this case. This has now been 
furnished, and the result does not shew that collusion was easy 
or probable. 

The prisoner is charged with three specific dacoities; one at 
Bomooneeah ; a second at Bhugioanyore; and a third at Nuhmta. 

He is also charged with having belonged to a gang of dacoits j 
and has been convicted, under Act XXIV. of 1843, and recom¬ 
mended to be s^rtenced to transportation for life, under the same 
Act. 

I have not gone into the third dacoity charged ; i. e. that at 
Nuhusta ; as 1 think the prisoner is proved- guilty of having 
committed gang-robbery, as charged, at Bamooneeah and 
Bhugwanpore; and of having belonged to a gang of dacoits. 

In the Bamooneah dacoity, two approvers consistently 
ilepose, in accordance with their original confessions, when they 
were apprehended before the arrest of the prisoner, that he was 
engaged in it. There is no reason to suppose there were any 
meails of collusion ; and yet their statements tally, not only 
as to the leading particulars of the dacoity, but as to the 
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1859. identity of most of the parties engaged in it, including the 
- . 1 , ^ prisoner. It has.been the practice in trials under Act XXi V. of 

Marc . 1843, to require the corroboration of independent evidence to 

Case of the statement of one approver witness; but here there is no 
SooKHO Haei. statemcnts of two approvers taken in¬ 

dependently, and yet tallying, to be false ; 1 would therefore 
not reject this evidence. 

As to the Bhugwanpore dacoity, three api)rover-witnesses 
depose to it. Of these, No. 1, Soobul Chung, confessed at the 
police three days after the dacoity, i. e. on the 30th Augu'Jt, 
1848. It is true that at the Sessions he says the police wrote 
what names they pleased in that confession ; but he apparent¬ 
ly corrects this in the next confession. The name of the 
prisoner is not in that confession. But it is in the original 
confession when first taken before the dacoity Commissioner 
years after; and his present deposition gives nearly the same 
names as engaged in this dacoity. In all are Mudoo Bagdec, 
Madub Bagdee and Bolasoor6e, who were convicted at the 
Sessions of this dacoity. 

This approver all along mentioned witness No. 3, Bhooruh 
Kotal, as present. The prisoner is mentioned in the original con¬ 
fessions, and the depositions of tlie two other approver-witnesses, 
and all their statements as to the identity of other parties 
engaged generally tally. 

The prosecutor and villagers at the time recognised prisoner 
and witness No. 2, and some others now named. They so 
deposed at the time, 27th August, 1848. 

I think this evidence sufficient to convict the prisoner of the 
two specific dacoities charged in the 1st and 2nd counts. 

I think this evidence also proves him guilty of belonging to 
a gang of dacoits, and I would sentence him, as recommended 
by the Additional Sessions Judge, to be transported for life. 

Mr. O. B. Trevor .—The Additional Sessions Judge convicts 
the prisoner, Sookho Hari, of having committed the tlirce 
dacoities with which he is clmrged in the first three counts, and 
also of having belonged to a gang of dacoits as charged in the 
4th count. 

The evidence against the prisoner consists of the statement 
of three approvers, Soobul Kotal Chung, Nuffer Chung and 
Bhairub Kotal Chung ; the first ai)prover was apprehended and 
sent in by the police on the 22ud December, 1857, and his con¬ 
fession was recorded between the 16th and 18th January, 1858. 
In his confession he mentions Nuffer Chung, who was sent for, 
apprehended and sent in by the police on the 15th March,1858 ; 
he confessed between the 17th and 20lh March of that year. 
The third approver, Bhoirub Kotal Chung, was sent for on 
Soobul Kotal’s confession, and his statement was recorded 
between the 5th and 11th May. 
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Confessions resulting from each other and following each 
other in such quick succession seem to me to require independ¬ 
ent corroboration, ere they can safely be acted upon. There 
is no doubt that the three dacoities with which the prisoner 
has been charged, were actually committed, the only question 
is whether the evidence is sufficient to connect the prisoner 
with the commissal of them. 

The evidence as to the dacoities in Bamooneeah and Nubusta 
is confirmed by the approvers’ statement Nos. 2 and 3. There is 
no evidence corroborating that testimony; it therefore appears 
to me sufficient for the conviction of the prisoner as being 
concerned in them. 

All the approvers testify to the prisoner being concerned in 
the daeoity at Bhugwanpore, and the approver-witness, No. 1, 
confessed before the police at the tiihe to having been concerned 
in that daeoity ; in that confession the name of the prisoner 
does not appear, and its absence throws a doubt over the truth 
of his present confession and statement as to the prisoner at 
the bar. His present statement is, however, corroborated by 
the evidence of the prosecutor in whose house the daeoity 
occurred, and who deposed to having recognised the prisoner as 
amongst the dacoits, that evidence I see no reason to distrust, 
and by it consequently the prisoner is connected with the 
daeoity at Bhugwanpore. 

I would convict the prisoner of having committed a daeoity 
in Bhugwanpore, and sentence him, for that specific daeoity, to 
sixteen years’ imprisonment with labor in irons. 

Mr. E. A. Samtiells .—I would convict the prisoner of the 
three dacoities charged against him, and also of belonging to 
a gang of dacoits, and would sentence him, in concurrence witii 
the Additional Sessions Judge, to transportation beyond seas for 
life. 

The evidence of the approvers is well corroborated in the 
Bhugwanpore case. The prisoner has been already in jail as a 
notorious bad character; a fact, which, to a certain extent, 
hears out the approvers general statements regarding the 
inode, in whic]> he obtains his livelihood ; and although tlie 
evidence of the approvers is not directly corroborated in the 
Bamooneah an^ Nubusta case.s, yet I observe nothing in those 
papers to throw discredit on it. The original depositions of tlio 
approvers appear, as well from internal evidence as from the 
testimony of the daeoity Commissioner, to bo independent 
statements, differing in details, and merely agreeing in their 
main features. It appears to be admitted that they are trust¬ 
worthy in so far as the Bhugwanpore daeoity is concerned; 
and I therefore see no reason to doubt that they are so 
in respect to the dacoities committed at Bamooneeah and 
N ulusta. 
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REGULAR CASES. 
Noyembee 1859. 


Present ; 

C. B. TREVOR, 'Esq.^ Judge. 


GOVERNMENT 

versus 

JANOKENATH BlIUTTACIIARGEA. 

Crime Ciiveged. —Subornation of perjury, inducing Ram- 
kisto Mookerjoe, Nitayo Bagdee and Luklieekanto Bagdoe, tlie 
witnesses in a case of dacoity iii the house of Bissonath Roy, 
to give false evidence. 

Crime Estjcltsubd. —Subornation of perjury. 

Committing Otficer.—Mr. R. O. Ileywood, Officiating Ma¬ 
gistrate of Bcerbhoom. 

'Fried before Mr. O. W. Malet, Sessions Judge of Beerbhoom, 
dated 2()tli August, 1850. 

liemarJes hg the Sessions Judge .—During the trial of a 
dacoity case the prisoner endeavoured to persuade two witnesses, 
cited as witnesses to the indentity of certain articles of proper¬ 
ty, to give their evidence to the effect that tliey could not 
iudentify a particular article, the said identity being a point 
material to the issue of the case. 

U is defence was denial and enmity on the part of the pro¬ 
secutor in the original case, but his seven witnesses could not do 
more than give him a good character, and express their disbe¬ 
lief in his having so acted. He had, however, a suflieieut 
motive in a desire to serve a friend. 

The jury with whom 1 tried the case, found the man not 
guilty, but I consider it fully proved, and sentence him to 3 
years’ imprisonment without labor or irons, the labor being 
excused on account of his age and inllrmity. 

liemarks by the Nizamut Adaiclul. —(Present: Mr. C. B. 
Trevor.) The appellant, Janokenath Bhuttachargea, was com¬ 
mitted on a charge of subornation of perjury by direction of 
the Sessions Judge of Beerbhoom. 

The offence consisted in having, during the trial of a da¬ 
coity case, endeavoui’cd to persuade his witnesses cited, to prove 
the identity of certain articles of property, to give their evi¬ 
dence to the effect that they could not identify or particularize 
articles, the said identity being a point material to the issue of 
the case. 

The witnesses disregarded the persuasion of the prisoner and 
spoke what the Judge considered the truth ; now before a party 


Beerbhoom. 

1859. 

November 18. 

Case of 
Janokewath 
Buutta- 

CUABOEA. 

Held that 
previoua to 
indietiiig a 
party for sii- 
borriatiou of 
perjury, it is 
necessary that 
the party al¬ 
leged to Jiave 
been suborned 
ehall have com¬ 
mit ted per¬ 

jury. A mere 
unsuccessful 
attempt to 
persuade a 
party to give 
false testi¬ 
mony does 
not amount 
in law to sub¬ 
ornation of 
perjury. 



284 CASES IN THE NIZAMUT ADAWLUT. 


1859. 


Noveiiibor 18. 


Case of 
jANOKlSNAXn 
Bhctta- 

CHABaEA. 


can be found guilty of subornation of perjury, it is necessary that 
the perjury committed must be proved, but in this case no j)ei;jury 
was ill tlie Judge’s opinion committed at all, it follows that the 
crime as laid, breaks down. 

Again this Court, on appeal, distrusted the evidence of these 
witnesses as to the identity of the property ; it follows that in 
the Court’s view, the prisoner persuaded the witnesses to speak 
in accordance with the result at which it itself arrived and this 
can in no way, in the Court’s opinion, amount to subornation 
of perjury, so that whether the Court regards what has trans- 
j)ircd below or in this Court, the charge, as brought against 
the prisoner, falls. 

The prisoner is entitled to his immediate release. 


Pkesknt; 

C. B. TKKVOJl, Esi^., Juilffe, akd II. V. BAYLEY, Esq. 

OfficiuHn(f Judge. 


(GOVERNMENT 
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venus 

AZIMKHANfNo. 11,) IIOIIEEMDAD KHAN (No. 12,) 

SHEIKH BURRO ALLADEE (No. 13,) IIUHMUT 
KHAN (No. 14.) AND NEEAMUT KHAN (No. 17.) 

Cki.ue CiFAiiGED.— I.st couiit, No. 11, wilful murdcr of his 
wife, Musst. Becbiin Behce, by wounding with a knife in her 
nock out of jealousy; 2iid count, Nos. .12, 13 and 14, being 
accessaries after the fact; and 3rd, count, 17, being privy 
to tlio crime contained in the 1st count. 

Committing Officer.—Mr. J. M. Lowis, Magistrate of Mid¬ 
napore. 

Tried before Mr. G. P, Lcyccster, Sessions Judge of Midna- 
poro, on the 17th Augn.xt, 1859. 

JRemarlat l)g the Sessions Judge .—The prisoners plead 
guillg.'' Of the five pri>ouc*i’s, whoso eases arc referred, the 
first, or prisoner No. 11, says Ikj has no defence, hut adds 
he was sleeping in another house; that the grave had been 
disturbed, and the wound infiiet(;d on tlie dead body. 

The second or prisoner No. 12, also says he has no defence, 
but pleads that the informers have a quarrel witli him. 

The third or prisoner No. 17 has no defence whatever to 
make of any kind. 

The other two prisoners, Nos. 13 and 14, plead 

The circumstances of the case are as follows. 

The deceased Bechun Bebee, of about twenty years of age 
and the wife of Azim Khan, prisoner No. 11, three or four days 
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before her death, went to the celebration of a marriage at the 
house of Burro Alladee, prisoner No. 13, her maternal uncle by 
marriage. 

Alladee’s house is situated in the same village of Shampore, 
about half a mile distant from Azim’s. 

This visit appears to have been contiiary to her husband’s 
wishes. Bechun Bebee remained there longer than was 
intended, and Jadoo, witness No. 8, a younger brother of Azim, 

was sent to fetch her bade on 


* Witness No. 7, Khantoo Boboe, •(jijg evening of the 4th day.* 
page 14. return she sat for 

;; r, Doomim ilebee, with her tnother 

page 41. Doomun Bebee, witness No. 

9, the wife of Neeamut, pri¬ 
soner No. 17, who again is the uncle as well as the father-in-law 
of the prisoner Azim, and resides in tlie same homestead. 

After a time Bechun with her child retired for the night 
to her own house, but it would appear from the evidence that 
her husband did not do so ; at any rate at that time. This 
was on Wednesday the 2()th Joistee Urnlee, corresponding with 

the 1st June last.f 


t Witness No. 7, Kliatoo Bebee, pp. At midnight the family 

24, 25 and 32. were disturbed by a cry either 

„ „ 8, Jadoo, page 38. Bechun or her child, dr 

„ „ U, Doomun Bebee, •, i r u n h • 

pg„p possibly irom both. On tljis 

° her mother-in-law, Kliatoo 

Bebee, witness No. 7, and mother Doomun, witness No 9, 
went to her house, found the prisoner Azim and his father 

* * Rohimdad in the verfindah, 


t Witness No. 7, Kliatoo Bebee, and Bechun inside the house 
pages 25, 30 dead % 

and 31. house made 

;; r, S; Doom\r^'Bebee, immediate preparations and 
page 41. with the assistance of Sheikh 

Burro Alladee, prisoner No. 
13, and Bohmnt Khan, pri.soner No. 14, buried the body before 

or just as day had dawned.§ 

§ Witness No. 7, Kliatoo Bebee, following morning, 

page 30. Thursday, about 7 or 8 o’clock, 

„ „ 8, Jadoo, page 37. ’ 

’* Beekon Khan, witness No, 

10, observed the new grave in tlie burial-ground, which is only 

two or three russees\\ from the 
\\ Witness No. 4, Bam Chand Khan, Jiouse of liohimdad, prisoner 

page 14. TVTrt 19 

„ „ 6, F3zollali,page20. became rumoured that 

Bechun had died of cholera; but on the Friday, Fukeer Khan 
witness No. 12, overheard Doomun Bebee, the mother of the 
2 Q 
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deceased saying to Azim her son-in-law, “you have put a knife 
to my child’s throat, I will put one to yours.” 

Fukeer Khan forthwith told this to Beekon Khan, witness 
No. 10, a superannuated Burkundaz, who immediately started 
oflF to the Darogah, gave his deposition, and prayed that the 
body mii^ht be exhumed. 

The Darogah arrived at Shampore the same night, put a 
guard over the grave ; and the next morning, viz. the 5th June 
exhumed the body of Bechun Bebee. 

A severe wound was observable in the right side of the neck, 
. w:._- 17 .,.. a O" ■•'gl't cheek. 


; • Witae.. No. 4, Kamelmna Kl«- j ^ 

„ „ 6, Gooro4>crsh'ad tlnRh.* 

Mundul, page The body was at once sent 
17. into Blidnapore, and examined 

»» M F^zoollah, pages Qivji Surgeon. f 

The medical evidence dis- 

„ „ 15, Gthazee, page 59. 

tinctly proves that tliero was 
t Witness No. 16, Katnaloodcen, a deep incised and penetrating 

page GO, wound dividing the trachea, 

„ „ 18, Akal Kban, right carotid artery, and jugu- 

page ^ plunged 

into the throat would have caused such a wound; and that 
death must almost immediately have resulted; that from the 
appearances of the wound, it was undoubtedly inflicted during 
life. 

This evidence carries conviction with it that a fatal murder 
had been perpetrated ; it only retnnins to be considered by whom. 

The only male inmates of the household in Eohiin’s home¬ 
stead on the night of the niurdeifewere himself, his son Azim, j^ri- 
Boner No. 11, a younger sou Jadoo, witnes.s No. 8, and his 
brother Neamut, prisoner No. 17. The females were the deceased 
Bechun Bebee, her mother-in-law, Khatoo Bebee, witness No. 7, 
and her own mother Doomun Bebee, witness No. 9, the wife of 
Neamut. 


The principal witnesses of the fact adduced at the trial are 
the tv\o women aforesaid ami Kohiin’s younger son Jadoo. 
These witnesses by their evidence in the foujdaree, distinctly laid 
the crime at Azim’s door: and there is not a shadow of suspicion 
that the other two men did, or could have imbrued their bauds 
in their daughter’s blood. 

In this Court Khatoo Bebee, the mother of Azim, prisoner 
No. 11, veers round in support of his defence that Bechun died 
of cholera. After a long examination and being reminded of lier 
evidence in the lower Court, and after a solemn caution as to 


the guilt of perjury, she reluctantly admitted that on going to 
Bechun she found her throat cut and her bedding and clothes 
saturated with blood. She pointed out tliese things to the 
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Court and allowed that she had washed them. She will 
not admit that her son Azim came ouc of that house when slie 
got there, but states that he took care of his wife, while slie 
herself took charge of the child, and that Aziim prepared the 
body for burial, a fact totally incompatible with the supposition 
that Bechun died a natural death. 

Doomun Bebee, witness No. 9, the piother of the deceased, 
adheres with tolerable accuracy to her deposition before the Ma¬ 
gistrate, viz. that on proceeding to her daughter’s house she 
found her lying dead with her throat out, and saw Azirn and 
l»ia father in the verandah and heard the latter sav to his son 
“ What! has your fatal day comer” .ladoo’s evidence corroborates 
llmt of the two women. He deposes that on the alarm he 
went to deceased’s house and saw Azim in the verandah ; but 
withdrfiws his previous statemeiits as to some expressions he had 
heard pass between liohirndad and Ins son Azim inculpatory of 
the latter. He however distinctly deposes that the body was 
iramediately taken away to be buried by Azim, prisoner No. 
11, by Uohinulad Khan, prisoner No. 12, by Sheikh Burro 
Alladee, prisoner No. 13, by Ilolunut Khan prisoner No. 14i, 
and by Neeamut Klnm, prisoner No. 17, and that he de[)onent, 
aeeompanied them with a kulsee of water. Both tliis witne.>«s 
and Khatoo Bebee distinctly depose that a “ tauree knife” which 
the former had seen in Aziin’s hands in the morning, was miss¬ 
ing and could nowhere be found. 

The above evidence against the prisoners given by witnesses, 
who would have screened them had it been possible, may lie 
received with perfeet confidence. In considering the contradic¬ 
tory evidence of Khatoo Bebee, reliance must be placed on 
that portion of it which inculpates Azim, prisoner No. 11, and 
which becomes credible from the corroborative evidence of the 
Civil Surgeon and of tbo.se present at the exhumation of Be- 
ebun’s body. Tl»e story of her death by cholera ; tlu* insinua¬ 
tion that the wound was inllicted after the body bad been 
committed to tlie grave is palpably false, the rest of it is a 
desperate attempt to .screen her son. 

There is no direct evidence that Azim struck the blow; in 
fact it was next to impo.'^sible that there should have been any 
eye-witness under the circuiiiistances except the infant with 
Bechun. 

The circumstantial evidence, however, cou})led with the con¬ 
duct of the pri.soner3 immediately afterwards, leaves no doubt 
in my mind tluit Azim, prisoner No. 11, is guilty of the wilful 
murder of bis wife; and Bohimdad, No. 12, Sheilsh Burro 
Alladee, No. 13, and Rohumut IChan, No. 14, aie accessaries 
after the fact, having personally assisted in removing and bury¬ 
ing the body. Jn this i-especti' Jadoo’s evidence may be wholly 
trusted. It will be observed that Nearnut, prisoner No. 17, is 
2 Q 2 
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only charged with “ privity to the murder” and of that he is 
' undoubtedly guilty on Jadoo’s evidence, and on that of his own 
’ wife Boomun Bebee, as well as by his answer in the Magistrate’s 
Court. He has no defence, moreover, to make in this Court. 

There is nothing in the evidence for the defence wliich can 
exculpate the prisoners; neither is tliere any extenuating cir¬ 
cumstance in favor of Azirn, prisoner No. 11. He appears to 
me guilty of a deliberate and cold-blooded murder. There is 
not a breath of suspicion against his wife’s character, or of any 
provoc.ation on her part, and I would recommend that he suffer 
the extreme penalty of the law. 

The conduct of the accessaries shews such a total disregard 
of all responsibility, so little abhorrence of this dreadful crime, 
that, for example’s sake, I should sentence them to nothing less 
than fourt(^en years’ imprisonment. 

The wretched father of the deceased woman is a very old 

i . nT ifT man, and probably had no courage to 

Tfaainur, prisoner I<o. 17. . • i t i .i i i 

niiorm against las brother and rela¬ 

tions, and I think a sentence of two years’ iinprisoiiment will 
suffice as a w'aniing in his case. 

The jury without hesitation returned a verdict of guilty 
against these prisoners. 

Semarks by the Bizamut Adavolut. —(Present: Messrs. C. B. 
Trevor and H. V. Bay ley.) 'J’he prisoners all plead not guilty 
of the crimes with which they have been clanged. 

Tlio Sessions Judge has entered so fully and clearly into tlie 
evidence that it is unnecessary here, to set forth the facts of 
the case in detail; it is sufficient to remark that the deceased, 
Bechun Bebee, the wife of the prisoner, No. 11, Azim Klian, 
had, against the wishes of her husband, four days before her 
death, gone to the house of Boro Alladee, prisoner No. 13, (a 
connection of her own by marriage,) situated in the same vil¬ 
lage and was brought back on the evening of the Ist June, the 
day previous to the night of murder, by Jadoo, witness No. 8, 
a younger brother of the prisoner, Azim. That she returned 
for the night and was never again seen alive. Her body was 
buried before daybreak and it was reported that she had di^d 
of cholera. Suspicions gettingahroad, information was given of 
the circumstances to the Darogah of Thannah Pauskourah, who, 
on the 5th June, exhumed the body. 

The deposition of the medical officer is to the effect that 
he examined the body of a female, on the 7th June, which had 
evidently been exhumed. It was partly decomposed, but not suffi¬ 
ciently so to destroy surgical evidence; he found a deep incised 
and pefictrating wound dividing the trachea, right carotid 
artery, and jugular vein, and a knife plunged into the throat 
would have caused such a wound, which, from its appearances, 
must have been inflicted during life. Tliis wound was the 
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cause of deatli; and death must have been almost immediate, 
as the flow of blood must liave been great. In answer to a 
question put by the jury as to tho difTcrenoe in the appearance 
of a wound inflicted before and after death, the medical officer re¬ 
plied that after death tho edges of the wound would be inverted 
and there would be no extravasation of blood into the sur¬ 
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rounding CLdUilar vascular tissues. If inflicted during life the 
appearances would be just the reverse, the wound would gape 
and the surrounding tissues would be extravasatcd. In this case 
the appearances were very distinct. 

In the lace of tliis clear evidence, there can be no doubt that 


the deceased met with her deatli by violence. The only ques¬ 
tion is, by whose liand was tho crime committed ? 

The evidence iii this case is that of relatives who were sleep¬ 
ing in the homestead in which the crime was committed. They 
are most unwilling to give evidence at all, and have before the 
Sessions Judge, receded from a part of the statement which they 
made before the Magistrate and tho Police; it however appears 
clearly from the evidence of the witnesses, Nos. 7 and 9, Khatoo 
and Doomun Bebee, that they were awakened during the night 
by the noise of the cry of Becliun’s infant, and that tliey 
then went to the house in which Bechun was sleeping. Witness 
No. 9, deposes clearly, to liaving seen the deceased’s throat cut 
and to liave seen Azim with his father Ruheeiudad Khan, in 
tho verandah and to liave heard the latter say to the former 
“your dying day has come.” Witness No. 7, also, alter much 
questioning by the Judge, admits that she saw the deceased’s 
throat cut and the bed clothes saturated with blood; that 


Azim, prisoner No. 11, and Rulieemdad Khan, prisoner No. 12, 
counselled the burial of the body and that her brother, Boro 
Alladee, and others, whose names she does not give, buried the 
corpse of the deceased. Witness No. 8, Jadoo, deposes that 
Azim, prison No. 11, Ruheeiudad Klian, prisoner No. 12, and 
the other prisoners buried the corpse, and that he accompanied 
them taking with him a pitcher of water; that when first he 
went to the spot, he saw Azim, standing in the compound of 
the house but saying nothing ; that Azim, had a tauree knife, 
which witness has not seen since the day of the murder. 

Now, from the evidence of the above witnesses, it is proved 
that the deceased on her return home retired to .sleep ; she 
within the house, her husband in the verandah ; that during 
the night she was cruelly murdered by having the throat cut; 
that the prisoners. Nos. 11 and 12, counselled the immediate 
burial of the corpse, and the body was buried before day light. 
Erom other evidence in the case, it appears that a report that 
the deceased had died of cholera was propagated by the rela¬ 
tives of the deceased, Azim and Rubeeindad, and subsequently, 
by all the other relatives. That tho deceased was of unimpeach- 
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The defence entered up by the different prisoners, as given 
in the second paragraph of the Judge’s letter, is of no avail. 

It is not as remarked by the Sessions Judge, hinted that the 
murder could have beei' committed by any one sleeping in the 
homestead, save by her own husband, he was sleeping close to 
the spot where his wife was ; and no other person could have 
acce«is to the spot without his knowledge. No sufficient motive 
for the murder appears in evidence, but even in its absence, 
placing the evidence on the record and the conduct of the pri¬ 
soner Azirn subsequent to the deceased’s death, together, no 
other presumption can be arrived at than that the deceased was 
murdered by her husband Azim the prisoner No. 11, for some 
cause unknown, probably with a iauree knife, a weapon which is 
in the possession of most of the ryots in tlio districts of lower 
Bengal. 

At the same time it is proved that the prisoners Roheerndad 
Khan and Boro Alladee Nos. 12 and 13, with a view to screen 
the offender, Azim,and thus frustrate the ends of justice counselled 
the burying of the body immediately that is before day light; 
by this conduct they have clearly rendered themselves acces¬ 
saries after the fact to the murder of Bechun. 

It is not improbable that prisoner No. 14, was implicated to 
an equal extent with the prisoners Nos. 12 and 13, but tho 
evidence against him is not satisfactory or sufficiently clear to 
warrant a conviction. 

As to prisoner No. 17, Neamut, who has been charged simply 
with privity to this murder, that he was cognizant that a murder 
had been committed, not merely from report, but from what 
passed before him subsequently to its commission cannot be 
doubted ; neither can it be questioned that strictly speaking, it 
was his duty to disclose the crime to the authorities with a 
view to bring the offender to justice, and that failing so to act, 
the law holds him guilty of a criminal offence ; but in the pre¬ 
sent case looking to the particular relation in whioh the deceas¬ 
ed and the prisoner Azim stand to him, that of daughter and 
son-in-law, and to the influence which the other members of the 
family must have exercised over him when in grief at the loss of 
his daughter, and also to the passive nature of the crime with 
which he has been charged, the Court thiuk that the law should 
not be enforced against him. Had it appeared in evidence that he 
had by. any act rendered himself an accessary after the fact, the 
Court would have looked upon his case, just in the same light 
as it has looked at the case as regards the other prisoners Nos. 
12 and 18. 

It was urged before us, in argument by the vakeel who appear- 
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ed on the part of the prisoners. Ist. That the prisoner No. II, 
Aziin could not be convicted of wilful murder inasmuch as 
titere were no eye-witnesses to tlie fact; and 2nd, that none 
of the other prisoners Nos. 12,13 and 14 could he convicted of 
being accessaries alter the fact, inasmuch as it has not been 
proved that they gave any direct personal assistance to the 
alleged murderer with a view of enabling him to escape appre¬ 
hension, trial or punishment. 

in answer to t\\G first objection, the Court observe that 
there is no rule in Mahouiedau law rendering the evidence of 
eye-witnesses necessary for a conviction of wilful murder. That 
law only bars kUsns or retaliation in cases in which the 
evideucu is simply presumptive} but admits of discretionary 
punishment, even to perpetual imprisonment. But be the 
Maliomedan law on the subject of punishments for wilful 
murder what it may, it can in a case of this nature, be no 
guide for the Court, which must act in accordance with the 
terms of Section 2, liegulation VIII. of 1799, and, unless 
there be circumstances rendering the party found guilty of 
wilful murder a proper object of mercy, pass a capital sentence 
on him. 

On the second objection the Court would observe, that it 
is not necessary iu order to make parties accessaries after the 
fact, that there should be evidence of any direct act of person¬ 
ally receiving, comforting or assisting the principal, but any 
act done, impeding or tending to impede tlie course of justice, 
will make the party doing it with knowledge that the crime 
has been committed by the principal, au accessary after the 
fact. 

in the present case as before observed, the Court has no 
doubt from the evidence before it, that the prisoners No. 12 
lluheemdad and No. 13, Borro Alladee with full knowledge of 
the crime committed by Azim, did aid and assist him iu burying 
the corpse of the murdered woman during the night, with 
a view of euncealing the crime, and thus enabling the od’ender 
to evade justice. 

Under tlie view of the case above expressed, the Court finds 
the prisoner No. 11, Azim, guilty on violent presumption, of 
the wilful murder of his wile Mussamut Bcehun Bebee and 
sentences him, as recommended by the Sessions Judge, to death, 
by being hanged. It also finds the prisoners, Nos. 12 and 13, 
guilty of being accessaries alter the fact to the above crime 
and sentences them to 10 years' imprisonment with labor and 
irons. Not being sathtied with the evidence against the 
prisoner No. 14, and considering it unnecessary to put the law in 
force as against prisoner No. 17, it directs their immediate 
release. 
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SUMMARY CASE. 
NOTliAlBER 1859. 


Present : 

II. V. BAYLEY, Esq., Offg, Judge. 


GOVERNMENT and another 
^ versus 

RAJCHITNDER PAL AND NUNDO LALL ROY. 

This case was called for by the Nizamut Adawlut, from the 
Sessions Judge of Rajshahye, confirming on the 29th June, 
1859, the sentence of the Joint Magistrate convicting the de¬ 
fendant of assault. 

liemnrks by the Sessions Judge .—This was a case of common 
assault, if looked upon as a single occurrence, and the first 
(piestion is whether the charge has been proved against the 
ai>pellants. 

Upon this point, I see no good reason for dissenting from 
the conclusion to which the Joint Magistrate has come. 

The appellant’s jdoader, la^ung no stress upon the evidence 
adduced for the defence, impugns that for the prosecution and, 
in addition to the pleas urged in the Criminal Court below, 
brings forward mainly these— 

That the witnesses are not persons entitled to credit. 

That they were not examined in presence of the defendant. 

But, in regard to tlie first plea, the witnesses are not shewn 
to be unworthy of credit, nor does it appear that there was 
anything extraordinary in their being present at the time of 
the alleged occurrence. The defendants have not shewn that 
the witnesses lived at such a di.stance from the spot as to make 
it unlikely that they should have happened to be there. 

As to the second [)lea, 1 have to observe that the defendants, 
who are persons of education and respectable position in life, 
were at liberty to jiray that the prosecutor and witnesses 
might be confronted with them. 

It would have been more regular if the Joint Magistrate had 
expressly put the question to them whether they desired the 
parties to be summoned de novo or not; and if it appeared 
that any failure of justice had resulted from his omission to do 
so, 1 would have annulled the sentence and sent back the pro¬ 
ceedings for that purpose; but as it appears to be merely a dila¬ 
tory plea for the purpose of invalidating the sentence only, I 
am not disposed to act upon it; and it remains only to be 
considered whether the Joint Magistrate has shewn sufficient 
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reason for the somewhat severe sentence he has passed. I am of 
opinion that he has given fair reasons, and indeed he has not 
approached the limit of the power which, in regard to such 
cases, he possesses under Section 19, Regulation IX. of 1807. 
I therefore affirm the sentence. 

Kesolution (No. 607) of the Nizamut Adawlut (Present; Mr. 
H. V. Biiyley.) The »ist of this appeal is, that the defendants 
have been punished without being confronted will) the prosecutor 
and the witnesses, on whose statements and depositions such 
punishment has been awarded. The same point was urged 
before tlm Sessions Judge by defendants in their aj^meal from 
the orders of the Joint IVlagistratc. 9 

The Sessions Judije records, as the ground for overruling this 
plea, “ that the defendants, wIjo are persons of education and 
respectable position in life, were at liberty to pray that the 
prosecutor and witnesses niiglit be confronted with them,” but 
a<lds “ that it would have been more ivgularif the Joint Magis¬ 
trate had expressly put the question to tliem whether they 
desired the parties to be summoned de novo or not; and if it 
bad appeared that any failure of justice had resulted from his 
omisbion to do so, I would have annulled the sentence and sent 
back the proceedings for tliat purpose.” 

A failure of justice is involved in the very fact of a party 
being punished without being confronted with his accusers and 
with the witnesses for the prosecution. It is true, that Magis¬ 
trates arc allowed to take the pro.=!ecutor’s statement and the 
depositions of the witnesses for the prosecution before sum¬ 
moning a defendant; but that is solely in order that there 
should be a primd facie case agaiinst a defendant before he be 
even summoned. Further, it is not only more regular, but 
positively necessary in order to render punishment legal, that 
the parties punished should have before them, in the Court in 
which they are tried, the parties on the strength of wliose 
statements they are so punished, and it is only where the record 
shews that defendants distinctly waived this right that they 
can be legally punished without being confronted with the 
prosecutor and the witnesses for tlie prosecution. 

The attention of the Se.ssions Judge is requested to Section 
47, Regulation IX. of 1793, and the C{i.<e of Kuiiaye Slieikh p. 
603, Vol 11. Nizamut Adawlut Reports 1852, dated October 
1852. Present: J. R. Colvin, Esq. 

The Court reverse tlie order of the Sessions Judge and re¬ 
mit the Hue. 
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^ eersus 

MOOKTAllAM SAIIOO, (No. 20,) SUNNESSEE DOME, 

(No. 21,) AND NOHIN DOME, (No. 22.) 

Chime Cuauged at<u Chime Estahltsiied.—A ttempt to Becrbboom. 
commit a dacoity in the house of Duddun Sahoo. 

Committing Oflicer.—Mr. 11. 0. lieywood. Officiating Ma- 1859. 
gi.strate oflieerbhoom. ~ ~ ' 

Tried belbre Mr. O. W. Malet, Sessions Judge of Deerbhoom, 2. 

on tlie 7tlr July, 1859. Case of 

Memarks hg the Sessions Judge .—Tliis is a continuation of 
case No. 2, lor December, 1858, (vide foot note)* reported on others. 

* On 14tli Knrticlc tlie prosecutor was sleeping- He was awakened by liis tli^*^^Circular 
wife, and seeing a light, became aware that daooits had entered his house, pf 2 i,tli 

Taking a knife in bis hand ho went to the door of his room and called on 1835 

his nephew, who was sleeping in the same jg 5 pf 

WitucBB No. 1. house, but in another room. Ho joined his 

uncle by climbing over the partition wall, arm- 
ed himself with a sword that was by chance at hand, and rushing out with a gpggippg juj. 
shout, the dacoits, who had begun to batter the door of the room, took to ' . * 

flight. The nephew Nepal Salioo |p 

Prosecutor and witness in seizing two of them ; ono got away from power to order 
No. 1. him, the other he managed to retain, giving Lacistrates to 

him occasionally slight cuts with his sword, pojpipjj, for 
Witnesses Nos. 2 and 3. as he says, to keep liim quiet. The neighbours parties 

coming up, the prisoner was made over to the oi,a,.eed wdtli 
Chowkoedar, and information sent to the Police. Prosecutor recognized 
one of the daeoits, hut ho has not been sent up for trial Ihough named 
b> several of the confessing prisoners. A second was also named, on be¬ 
ing brought to prosecutor’s recollection by his foujdaree deposition. The 

Police made the enquiries, and it is proved 
Wifnesses Nos. 1, 2, 3, that the attempt at dacoity was made, tJio 
4, 5 and (>. prisoner Keramut Ali a/ius Haooo Sheikli 

confessed to them, and from his cuiil'ession tlie 
otlicr party No. 3, was arrested. 

The special proof against each man is as follow's : 

No. 2 \ms caught in the act. He confessed before the Police but denied 

before the Magistrate and myself. In this 
Witiieeses Nos. 1, 2 and Court lie tried to prove that he was an inno- 
3, and prosecutor. cent person, and that he liad been seized by 

’ the witness “Nepal Sahoo” without cause; 
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the 14th January, 1859, in which five men were punished: the 
order was confirmed in appeal. The men now tried were sent 
up by tlie Maijistratu on my requisition. The evidence against 
them is chiefly given by their old accomplices, who 1 must 
mention, are not approvers, they not having liad pardon, or any 
other indulgence ofiered them. Corroboration is therefore not 
legally required, but for my own satisfaction I have thought 
better to record some. 


No. 20 is shewn to have taken a leading part in the arrange- 

WitDoMesNos. 1. 2 and 8. '‘™- 

self at ]t. 

On referring to the original nuthee, I find that ho was not 
eiitioned in the deposition by prosecutor before the Police, 


but utter his coiivictioji, having said that ho wisliccl to say something, he 
made a deposilion iiieuminatiiig tlie Dohee for allowing some of the party 
to esoupe, and making admission. This docs not ajipear in the nuthee, as it 
was done after the trial had been completed, and bas been forwarded to 
the ^lugistrato. 

Kos. 3 and 4, having been nomed in the mofussil confession were 
apprehended. They confessed both before the Police and tlie Magistrate. 
No. 3 at first denied before me and pleaded alibi, but again recanted and 
said that his former confessions were true and declined to call his wit¬ 
nesses. No. 4, denied and pleaded alibi. Out ol his three witnesses only 
one spoke of it. 

Nos. 5 and 0, were named in the first confession, that of prisoner No. 

2, as two domes j on assembling the people 

Witness No. 23. of that caste, these two men were found to bo 

absent; and the fact of tlu'ir having been 
oalled from their work by a Mussulman not brought to trial was proved. 

They were apprehended and confessed in ilie 

Witness No. 23. mofussil belore the Magistrate and before 

myself, declining to call their witnesses, 
though they at first denied, and the evidence in their favor had been taken. 

I find the five prisoners guilty as charged, and sentence them to seven 
years’ imprisonment each with labor in irons. 

Nepal Sulioo, the nephew of the prosecutor, has behaved extremely 
well. By way of oucouragemont to people to defend their own houses, 
and as some compensation for the cxjienscs tliat his uncle and himself 
have put to, and considering tliat it is to ids good conduct that the five 
men have been convicted, 1 dii’cct that a leward of 25 Bs. be given to 
him. 

Jemadar Assuk Ali behaved well, and show'cd much intelligence and 
aptness for duty in apprehending the two dome {)ri8oncrs. The two village 
chowkeedai’s also were on the spot at the time of the nttompt of daeoity 
and gave what assistance they could. 

As to the Darogah, in going through the case, it apjioarod to mo that 
he had been slow, and had not done all that might have been done to 
apprehend the ofienders, but his conduct will probably be enquired into 
in consequence of the depositions of tw o of the prisoners iii this case, 
which have been sent to tlie Magistrate. 

Another point that strikes me is that had any two of the prisoners when 
first brought in, been made Queen’s evidence, it is very probable that the 
greater part of the gang might have been convicted. 
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though the old man strongly asserts that he did so. He is men- 1859. 
tioned in the deposition before the lower Court. lie is named — 

in the confession of several parties in the mofussil, the foujdary 2- 

and before me. In his defence he states that the case has been Cas® 
brought against him through enmity of the ])rosecntor ; but the ^tooKi AUAM 
fact is that he was not brought to trial on that ground, but on (^^^^oth*era 
information given by witness No. 1, and thougli he brings no 
less than ten witnesses, neither he nor they can say where he 
was on the night of the crime, and as to the enmity as it would 
he as likely to cause a man to get up a daeoity against another 
as to accuse one falsely. 

Nos. 21 and 22. The evidence shows that those men were 
,, - n TO at tlie dafcoity, and this is corohorat- 

ed by lormer statements of one man 
(in the original nuthee) both before me and in the mofussil, 
and by the confessions of two others, before the Police and the 
Magistrate. For defence they both plead enmity on account of 
intrigue on the part of the witnesses. Their evidence is nothing 
in their favor. 


I convict prisoners Nos. 20, 21 and 22, as charged, and sen¬ 
tence them according to their degrees of guilt, namely, No. 20 
to (9) nine j^ears’ imprisonment, with labor and irons, Nos. 21 
and 22, to (7) seven years’ imprisonment with labor and irons. 

Hemarks hy the Nizamut Adawlut —(Present: Mr. G. Loch). 
The prisoners in this case were committed for trial by ortlers of 
the Sessions Judge, who, in reply to a Resolution of this Court, 
dated 30th Septomlx'r last, stated that bo bad done so on tlie . 
authority of the Circular Order of 2 Itb July, 1835, No. 175. 
Pefore deciding this case, 1 thought it advisable to submit lor 
the opinion of the whole Court the question whether the above 
Oirciilar had or had not been super-eded, as the tenor of a later 
Circular, of 16th December, 1812, No. 123, ap|)earod to hold that 
since the enactment of Act XXXI. of 1811, the power of 
directing committals could no longer be exorcised by Sessions 
Judges in Bengal. It was held by the Court that the Circular 
of 24itli July, 1835. was still in force and that the Sessions 
Judges had, under tlie powers conferred on them by law, author¬ 
ity to order .such commitments. 

With regard to tlie prisoners who liave appealed from the 
sentence of the Sessions .Judgo,g,I think the charges are satisfac¬ 
torily proven against them. Though there bo some discrepan¬ 
cies in the present and former statements of tlie witnesses, 
these do not materially affect the credibility of their evidence, 1 
therefore dismiss the appeal and conlirm the sentence passed by 
the Sessions Judge. 


2 s 


VOIi. l-V. 
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1850. 

December 30. 

Case of 
AMniTON'ATH 
JiiA alias 
Ckamaroo 
Thakoor. 

Prisoner was 
convicteil of 
issuing forg¬ 
ed hoondees 
knowing tlicm 
to be forged, 
with a view of 
defraudingcer- 
tain bankei’M 
and securing 
tlie serricea of 
a Calcutta bar¬ 
rister to con¬ 
duct a case, 
which ho had 
ill Court. 


versus 

AMRlTONATFi JHA CMAMAROO THAKOOR. 

Chime CHAitaEi> —Isfc count, forgery, in having fabricated 
with fiaudulent intent, two drafts of Rs. 500 each, dated 
respectively, the 25th and 26th Magh, 1265, ii[)on one Puddo 
Jjochun Shaw, in favor of one Kalee Churn Roy, and beat ing 
tlte signature of one Gour Soouder Cliand ; 2nd count, procur¬ 
ing the fraudulent fabrication of the said drafts ; 3rd count, 
issuing with view to his own gain and to the detriment of the 
said Gour Soouder Chand the said drafts knowing them to 
have been so fabricated. 

Crime Establishku. —Issuing with a view to his own gain 
and to the detriment of the said Gour Sounder Chand the said 
drafts knowing them to have been so fabricated 

Committing Ofiiccr.—Mr. J. 1). Gordon, OHiclating Magis¬ 
trate of Hiuagepore. 

Tried before Mr. J. Grant, Sessions Judge of Dinagepore, on 
the 2nd July, 1859. 

liemarics hy the Sessions Judge .—The prisoner was charged 
with forgery and issuing forged drafts. It apjiears tliat ho 
obtained from a Dinagepore Danker a 25 Rs. dnilt; from which 
he fabricated two for 500 Rupees eacli, payable to a inookhtear 
in Calcutta, who was in treaty with a liariister about coming 
to Dinagepore to conduct an Act IV. of 1810 case for the 
prisoner. The drafts were accepted in Calcutta hut not paid, 
no letter of advice in re^^pect to them having been received. 
The inookhtear paid tlio amount to the Darrister from his own 
funds and wrote to Dinagepore for explanation. The case is 
clearly proved against the prisoner hy the evidence of the 
(’aleutta inookhtear, the prisoner’s vakeel, who wrote to the 
mookhtcar on tlie part of the prisoner, tlu; goinashtah, mohurrir 
and other servants of the Banker supported by the two lorged 
drafts evidently traced from the 25 Rupees otic, the advice as 
to the latter, the Ranker’s books, and sundry h-tters of the 
prisoner to the Calcutta mookhfcear. The prisoner’s defence 
is lengthy and contains much that is irrelevant. 'J he main 
point in it is, that he accuses the Ranker’s goinashtah of having 
leagued with his opponents in the Act IV. of 1840 case to 
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prevent the coming of the Barrister and having, therefore, 1859. 

suppressed the advice as to the two 500 Rupees drafts, altering 

his books accordingly^ and that the said drafts are genuine and 

were duly paid for by him. It is evident that he, from the Case of 

beginning, intended to adopt tiiis line of defence, as in a letter Amkitonatu 

to the Calcutta mooklitear dated the 29th Magh, four days c^makoo 

after the 25 Rupees dralt had been obtained, and when the Tuakook. 

forged drafts could barely have got to Calcutta, he told him of 

the alleged cous[)iraey between the Banker’s gomashtah and 

his opponents and that the gomashtah had sent advice as to 

the 25 Rupees draft intended for the mookhtear himself but 

not as to the other drafts. In the Foujdaree he said, that he 

could not speak positively as to liaving sent or signed this 

letter, and in his defence before me he did not allude to it. 

It seems from this that the prisoner was determined to have 
the Jiariister up at all risks and trusted to get out of the draft 
scrape by his ingenuity and influence, with or without making 
good the money. The fuiwa of the Law officer convicted tho 
])iisoner on the 3rd»count, in which I concurred. 

llcviarhs hy the Nizamut Adaiclut. —(Present; IMr. E. A. 

SamiK-dls.) Tlie prisoner Amritonath Jlia, alias Cliumaroo 
Thakoor appears to have been a frequent litigant in the Dinage- 
pore Courts and to have borne a vea-y doubtl’ul character. 

It appears from the evidence in this case, that he had a dispute 
wilh oiae Ahmed Reza regarding some land which was decided 
in his ftivor by the doint Magistrate of Julpigooree, but that 
his opponent appealed to the Sessions Judge and he (tho 
prisoner) became anxious to secure the services of an English 
l)arri>^ter. He accordingly applied to liis Vakeel Hurro Chun- 
der Bhadooree, who wrote on tho subject to a mookhtear in 
Calcutta of tho name of Callee Churn Roy. Calleeciiurn’s 
reply was that Mr. !Montriou of the Supreme Court bar was 
willing to undertake the journey for 2(i00 Rupees, and Hurro 
Cliunder on the 2Gth Magh informed the prisoner that lie 
must send Rs. 2,200 to Calcutta to secure the services of tliat 
gentleman, the extra 200 being ap[)arently intended for ]\Ir. 

Moiitriou’s Amlah and his dak expenses. Hurro Cbimder had 
previously written to Calleechurn that the prisoner would give 
him 25 Rs. for his trouble. The prisoner agreed to these terms 
and requested Hurro Chuiuler to write at once for Mr. Montriou. 

Hurro Chunder how'ever informed him that the money must be 
sent immediately and the prisoner said if he would write a letter 
to the Mookhtear, Calleechurn Roy, that he would get a hoon- 
dee and enclose and despatch it himself. Hurro Chunder accord- 
ingly write a letter as directed, mentioning that a hooudee 
for Rs. 2,200 was enclosed, and gave it to the prisoner who 
took it away wdth liim. On the same dale the juisouer w'ont 
to the banking-house of Narain Chunder Chowdiee in Dinage- 
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pore, vfliicli is managed by a gomasbta of the name of Gour- 
soonder Shaw ; and got a hoondee for 25 Us. on the firm of 
Sonatun Shaw of Kootnartoolee in Calcutta, giving the name 
of Amrit Lai Jha. From this hoondee it is alleged by the 
prosecution ho either traced or caused to be traced two hoon^ 
dees on the same firm for U.s. 500 each, dated respectively the 
25tli and 26th Magh and payable two days after sight. Tlieso 
hoondees together with the vakeel’s letter he enclosed in a 
letter of his own to Callcechurn Hoy, dated the 2Gth Magh, 
in which he informed him that he was unable then to send 
more than 1000 Uui)ees, but that the brdance should be forward¬ 
ed immediately concluding with a request to the MooUhtcar, to 
write to him direct and not through the vakeel. The Mookh- 
tear took the hoondees on the 30th Magh to the banking house 
in Koomartoolee where they were sighted by a Moliurrir Go- 
masbtah of the firm Puddo Loebun Shaw, who was in an inner 
room supposing, he says, from what the Moliurrir called out to 
him, that it was the hoondee for 25 lls. of which he had 
received advice from the house at Dinageperc. Two or three 
days afterwards Calico Churn returned to get the hoondees 
cashed, when the gomashtah discovered bis mistake and told 
him that he hud only received advice of one hoondee of 25 iis. 
and could not cash those now presented until tlieir advices ar¬ 
rived, Callee Churn not suspecting that there was anything 
wrong, paid Mr, Montriou 500 L’s, out of his own pocket and 
got that gentleman to write to the Sessions Judge, requesting 
that the case might be jiostpoiied till his arrival. Callee Churn 
at the same time wrote to llurro Chundor Bhadooree to have, 
what lie supposed, the mistake rectified, and the gomashtah 
Puddo Lochun Shaw addiessed the house at Diiiagejiore on the 
same subject. The Dinagcporc gomashtah wrote back to say 
that he liad only given one draft for 25 lis. and knew nothing 
of the tw'O drafts for 500, which had been presented to the 
Calcutta house. The Calcutta firm on this sent him full parti¬ 
culars of the hoondees and their i>resentation from which he 
di.'^covcrcd that a forgery had been commitied and on tlie 7th 
Falgoon, he cdiarged the prisoner with the offence at the 
Thannah. 'J’he vakeel, Hurro Chnnder Bhadooree, had,at the 
same time, been searching for the prisoner to get from him 
some cxjilanution of the story wliich ho had heard from Calee 
Churn Boy and on the 6th or 7th of Falgoon the prisoner 
came to his house. Hurro Chunder thou in the presence of 
another vakeel, one Gokool Chunder Sein, questioned him on 
the subject of the hoondees when he denied having taken any 
hoondees from the Dinagepore house. lie was then asked 
where he had got the hoondees he had forwarded, but he gave 
no intelligible answer and went away with a promise of remit¬ 
ting to Calee Churn Roy the 500 lis. he had advanced for him 
whicli however he^cver did. 
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On the 7th Falgoon he went to tlio thaunah at the same 
time with Hanoo Hurkuiulaze, the servant whom the banking 
house Gomashtah had^sent to prefer the charge of forgery, and 
made a countor-oomplaint against the Gomashtah of having 
assaulted him and robbed liim of 5U0 Es. and a bundle of 
papers. He also filed a suit against the Gomashtah in 
the Civil Court on the allegation that Ive had received 1000 
Us. from him for the hoondees, but thht in collusion with hia 


1869. 

December 30. 

Case of 
AMBITONATn 
JilA alias 
Chamakoo 
Tuaeoou. 


opponent Abmed Ueza and his vakeel liurrochunder Bhadoo- 
ree, he had sent no letters of advice and now endeavoured to 


defraud him of the moiuy by denying its receipt, be was how¬ 
ever, committed to the Ses.sions Court on the charge of forgery 
and fraudulently issuing forged .cheques knowing them to be 
forged, and has been convicted of tlie latter offence and sentenc¬ 
ed to five years’ imprisonment with labor in irons. 

Against this sentence he now appeals and his case has been 
most ably argued by Mr. Newmarch. It is contended for him 
that there is extreme improbability in tl)o case made by the 
prosecutions ; that the prisoner must liave been well aware that 
contemporaneously with the arrival of the hoondees would arrive a 
letter from tlie banking house giving advice of a hoondee 
having been granted for 25 Us. only; that he coukf not there¬ 
fore have reasonably hoped to obtain payment of tliese hoon¬ 
dees and to secure the attendance of counsel by means of the 
alleged forgery ; that if he had forged the hoondees at all, he 
would surely have forged one for the full amount of 2,200 Us. 
instead of needlessly running additional risk by counterfeiting 
separate cheques ; that it is im[)ossible to suppose that the pri¬ 
soner would have made evidence against himself by tracing the 
two hoondees from one another, or from the same original so 
closely sis had obviously been done, the two when laid over 
each other corresponding except as to amount in the most 
minute particulars, and that the ])risoner would not have taken 
out the 25 Es. draft or forged the other drafts in the name of 
Amrit Lai Jha, his own name being Amritonath Jha, It is 
further uiged, that the evidence ol the gomashtah and the 
vakeels is not to ho relied on ; that the goimi.shtah gives in tlie 
Magistrate’s Court, a most damaging conversation with the [iri- 
soner in which the latter is rejiresentcd to have said,—“ Suppose 
1 did forgo the drafts, 1 have not got your money, wliy tlien 
prosecute me ?” but that thi.s conversation is not alludc'd tointhe 
Sessions Court; that the memo, which appears on the tojj of 
the letter of advice for the draft of 25 Us. to the effect, tliat 


in future the firm would not give Amrit Lull Jha any drafts 
as he was an untrustworthy man and the explanation which 
the gomashtah gives of this memo, in evidence, that he had 
been told Amrit Lai was a man who was ca]>able of changing 
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1859. a 25 lis. draft into one for 500 are highly suspicious ; that the 

--- gomashtah can ])ro(Jluce no hook containing a copy of the draft 

December 30. 25 xis.; that the presence of the gomSshtah’s witness Kisto 

Case of Kamar, was not alluded to in the gornashtah’s first deposition ; 
Amrixo^ath evidence of this person and that of the other witnesses 

CHAsrAKo*o ’-unsatisfactory, and that thtu-e are many improhahilitiea 

Thakoob. in the statement of the conversation with prisoner given by 
the vakeels Hurrochun'der Bhadooreo and others. The charge 
it is contend(',d, is the result of a conspiracy between prisoner’s 
opponent Ahmed Ileza, his vakeel liurroehunder Bhadooree 
and the banking-house gomashtah, prisoner really did pay 
lOOU Rs. to the gomashtah and obtained two hoondees for 51)0 
each, hut in order to defejit his object of obtaining counsel, the 
gomashtah was bribed not to send the letters of advice and sub- 
seqmmtly finding that the prisoner was about to prosecute them 
fur other fraud, the conspirators traced the two hoondees which 
they have filed, in such a way, that the fact of one being traced 
from the other must be paljiable and produced them as the 
hoondees which the prisoner had forwarded to Calcutta. 

1 have given every consideration to the arguments of the pri¬ 
soner’s counsel, hut the theory ot the cons^iiracy whieh has been 
set up in his behalf appears to me to be infinitely more impro¬ 
bable than the case for the prosecution, and a review of the 
whole of the evidence has left no doubt on my mind of the pri¬ 
soner’s guilt. 

The hoondees were despatched on the 2Gth Magh. On the 
29th a letter was addressed by the [irisoner to Calecchurn Roy 
in which he tells him that his opponents, having learnt that he 
was about to retain a barrister, had bribed Gour Soonder nut to 
send the letter of advice for the two hoondees of Rs. 5UO and 
had got him to limit his advice to the hoondee for Rs. 25, wliich 
he, Aniritonath, had intended to send to the mookhtear us 
a recompense for his trouble. Now as tlie Judge lias remark¬ 
ed, if Gour Soonder really had undertaken to practice this 
fraud, Ainritoiiath would have been the last person to hear 
of it. And it is certainly in the highest degree improbable 
that he could have acquired within three days such a very 
accurate knowledge of the proceedings of the conspirators as this 
letter evinces. But, in addition to this, it is to be observed 
that the prisoner has produced no proof whatsoever of tliis con¬ 
spiracy, has not shewn us liow he acquired his knowledge of it 
and, although he has not denied this letter, has declined to 
acknowledge it, declaring that he could not tell whether it was 
in his hand-writing or not. His Counsel assume that it is not his 
letter, but we have the evidence of Caleechurn that it was 
received by him in the same way as the other letters which are 
admitted by the prisoner; the hand-writing is clearly identical 
and it is too much to ask us to believe that this letter, giving 
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the raookhtear information of the conspiracy, was written by the 1859. 

conspirators themselves. It would no doubt have been more -- "" 

satisfactory^ if tlic Scs*sions Judge had taken the evidence of the 
vakeel llurro Clmnder Bhadooree to the plaintiff’s hand-writing Case of 
in the letters which have been tiled, but 1 entertain no doubt 
from the evidence direct and circumstantial which has been 
adduced, that the letter was written by the prisoner. It shows Thakook. 
t hat the line of defence which the prisoner has ado[)tcd was 
prepared by him from the commencement with considerable 
cunning. Another very important letter of the prisoner’s to 
Calecchurn is that dated the 13th Falgoon, In this he informs 
him that in consequence of the non-arrival of Counsel the cose 
in the Sessions Court had been' decided against him, that ho 
intended however to prefer a sjiecial appeal to the Sudder 
Court and would start for that purpose in seven or eight days 
for Calcutta, where he would lodge with him. He expresses 
his satisfaction at the mooklitear’s conduct in liaving engaged 
Counsel, although he had not received the money and jiromises 
to re|)ay him the sum advanced to Mr. Montriou on his arrival 
in Calcutta; “you will keep the two hoondees'* he sa}s, 
and then after mentioning that he had brought an action 
against tiie gornashtah for their amount he goes on to direct, 
that if the gomashtah or the vakeel should write to him for 
these hoomlccn he must not give them up. “If you do,” he 
says, “ you will be responsible, and if tliere is any difiiculty you 
will have to give evidence. On these accounts you must be 
careful not to give the Jtoondees to any one. On my arrival 
1 will defray all expenses ami will take tlie lioondees. Indeed 
it is proper to give me the lioondees whieh are mine. 1 will 
ask ior them on niy arrival. Be very careful in this matter 
and give the lioondees to no one,” and he then goes on to tell 
him he has immeious cases in Court and will retain him upon a 
monthly salary and give him a general power of attorney, 
ending his letter with the reiterated assurance that on his 
arrival he would pay every thing and with the emphatic injunc¬ 
tion “ give the kqondees to no one.” The extreme anxiety 
which he displays in this letter to get possession of the lioon¬ 
dees is, when coupled with the other facts of the case, very 
suspicious. The suggestion that the lioondees now pi-oduced 
have been forged by the judsoner’s opponents and are not the 
same which ho sent to Calceclmrn, besides its inherent impro¬ 
bability, is in so far as the latter portion of the suggestion is 
concerned," directly negatived by the evidence of the gomashtah 
of the Calcutta banking-house,and the Calcutta mookhtear Calee- 
churn, whose testimony is, in my opinion, above suspicion. The 
lioondees are undoubtedly the same which were enclosed in the 
letter to tlie mookhtear of the 2Gth Magh, which it is not de¬ 
nied was wi itten and sent by the {)risoncr. Tliat tliesc hoon- 
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1859. dees aro forgeries, is not disputed. The supposition that the 

-gomashtah of a native banking-house, a class of men remark- 

Deoember 30. honesty and good faith with which they transact 

Case of their business, should, for a bribe of 1000 Rs., have entered into 
Ambitonath a (jonspiraey which must have ruined the character of his 

Jda alias house, and should have carried it out by the extraordinary 
ChAMAKOO 1 • x? . ■ ii . T . j -1 r i.1 

Thakooe. device of giving the prisoner noondees copied one irom another 

in such a way that they might be afterwards challenged as 
forgeries, is quite incredible. The evidence for the defence, 
which consists in the depositions of certain servants and depen¬ 
dents of the prisoner, to the effect that they saw him pay for 
the two hoondees of Rs. 500, would therefore be of no avail to 
the prisoner, even if 1 placed any reliance upon it, which 
however 1 do not. 

The direct evidence in the case, when read by the light which 
the prisoner’s letters and his subsequent acts throw upon his pro¬ 
ceedings, leaves no doubt on iny mind that the prisoner having 
no means at the time, of remitting the sum of money mentioned 
by the vakeel Hurro Chunder and yet keenly bent on securing 
the services of a barrister which he probably tliouglit a certain 
means to the defeat of his opponent, forged the two drafts 
now before tlie Court from the draft of 25 Rs. which he had 
obtained and despatched them to Calcutta, either in ignorance 
that letters of advice were usually sent when hoondees vrere 
granted or with the intention, which circumstances prevented 
his carrying out, of forging the letter of advice also. lie pro¬ 
bably thought that 1000 Jis. would be sullicicnt to induce JMr. 
Moiitriou to start and that he would bo able to repay such a 
sura if ho was ever iu danger of the fraud being brought home 
to him which he probably might not he able to do, if the 
amount was so large as 2,200 Rs. or he may have meant to pay 
Mr. Montriou the balance of 1200 Rs. on his arrival at Dinagc- 
pore. Probably also, he had an object in avoiding a forgery for 
the exact sum which his vakeel knew he had engaged to send to 
Calcutta, and the same object that, viz. of rendering the trace of 
his connection with the forgery as obscure a'spossible and facili¬ 
tating his denial of any knowledge of the transaction if he 
should hereafter find this necessary, evidently led him to give 
the name of Amrito Lall, instead of Amritonath Jha at the 
banking-house when he applied for the hoondees of 25 Rs. On 
the,29th Magh having either learnt that a letter of advice for the 
hoondees of 25 Rs. Itad been sent, or despairing of being able to 
forge the letters of advice for the two hoondees he had liimself 
forwarded, he began to prejiare by bis letter of the 29th Magh 
for the bold defence which he ultimately adopted, doubtless cal¬ 
culating that the bankers and all the parties concerned would 
be intimidated by his threat of turning the tables on them, 
and would refrain from prosecution in a case in ivhich they 
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liacl sustained no damage. The hoondees he hoped to get into 
his own hands and destroy, while he calculated on securing the 
silence of the Calcutta mookhtear by the mingled threats and 
promises which he made use of in his letter of the 13th Fal- 
goon. The evidence of the witnesses for the prosecution is in 
the main, clear and consistent, and bears the impress of truth. 
There are no discrepancies, except such t’sifling ones as result 
from the evidence taken in the Sessions Court not being so 
full as that taken before the Magistrate, or such as are fairly 
attributable to forgetfulness. That the gomashtah of the 
Dinagepore house, alarmed at the audacity of the prisoner’s 
defence may have endeavoured to strengthen his case by the 
addition of the suspicious note on the letter of advice and the 
subsequent evidence, which he gave on that point on which 
Counsel have commented, is very probable. We frequently see 
men in this country with perfectly good cases bolstering them 
up in that manner, but it is quite possible that the note, 
though rendered suspicious by the subsequent explanation, 
may be a bondJide one. There is no proof that it is otherwise. 
On the vii^hole, the evidence is, in my opinion, quite conclusive of 
the prisoner’s guilt and I accordingly reject the appeal and con¬ 
firm the sentence passed by the Sessions Judge. 


1859. 


December 30. 


Oft.se of 
ATVrKTTONATTI 
JilA alias 
On AMABOO 
TUAKOOli. 
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SUMMARY CASE. 

Decembeb 1859. 


Present : 

H. V. BAYLET, Esq., Offg. Judge. 


UMRITO LALL BANBRJEE, Petitionee. 

Crime Chaeobd. —Trespass attended with violence at night 
on the premises of tbe prosecutor.' 

Committing Officer.—Mr. .J. J. Grey, Magistrate of Howrah. 

Remarks by Mr. E. Lautour, Sessions Judge of 24-Per- 
gunnahs. The appellant is convicted of a night-attack upon 
the premises of the prosecutor. From the Magistrate’s pro¬ 
ceedings it appears that Umrito Lali has been twice punished 
before. 

This conviction rests upon the evidence, which is more than 
sufficient. 

Nothing is urged in appeal. Of course an ex post facto 
visit of the Magistrate or the Police would not * be of much 
weight; and it is suggested that the appellant has incurred 
the displeasure of the Magistrate in his professional character. 

The offence being fully proved I decline to interfere with 
the Magistrate’s orders. 

Hesolution of the Nizamut Adawlut. —(Present: Mr. H. V. 
Bayley). This petitioner appeals against his general dismission 
by the Magistrate of Howrah, from his employment as a 
mookhtear in his Court and against the order of the Judge 
upholding that dismission. 

The law under which the dismission of the petitioner from 
his employment of mookhtear is made, is not stated. 

The Court is not aware of any law which admits of any 
general dismissal of a mookhtear. Section 3 of Act XXXYIII. 
of 1850, as explained in the Circular Order of the 20th Februa¬ 
ry, 1857, No. 35, enacts that such person only shall be deemed 
ail authorized agent within the meaning of the Act, who hg 
leave of the Court, Magistrate or other person before whom 
the prisoner is on trial is employed by the prosecutor or 
prisoner as his agent. According to that Circular, the Magis¬ 
trate could refuse to hear in any particular case an agent 
whom he did not think qualified, but not to order generally 
his dismission. There is, it is true, a letter from the Nizamut 
Adawlut to the Judge of the 24-Pergunnahs, dated 10th 
January, 1854, which states that the Magistrate has power ot 
dismiss for gross misconduct. It, however, is based on a 


24-Pergun- 

nabs. 

1859. 

December 23. 

Case of 
TJmkito Lall 
Daneejeje:. 

Held that 
the general 
dismission of 
a Mooklitcar 
is illegal, but 
that leave of 
the oflicer pre¬ 
siding in tlie 
Courtiii which 
the Mookh. 
tear apjiears is 
nece.'<«,iry to 
enable liim lo 
act in any 
particular 
case. 



1859. 


December 23. 

Case of 
Umbito Latr 
Danbbjs]::, 
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precedent of 1848, Carrau’s Summary Reports, page 164, 
Bishen Hjal Singh’s case; while the Circular Order now cited 
is of later authority, and in that letter of January 10th the 
mention of the power of dismission is incidental. 

Looking, too, to the analogy of Act XVIII. of 1852 and taking 
tlio })urview of the law, as one stating the disqualifications of 
pleaders arising from dii^honest or fraudulent conduct, and the 
contest of the sentence in Section 2, distinctly referring to 
that species of misconduct, the Court apprehend that the 
“ criminal offence^'* there referred to is one involving moral 
turpitude or infamy. 

Looking, further, to the reasonable interpretation of the law, 
it would bo most unreasonable to dismiss two pleaders under 
tlie words cited from Section 2, if convicted of a mutual as¬ 
sault, or of violence to a third party for a private and personal 
quarrel, whicli conviction, however, would still be a conviction of 
a criminal offence. 

Under these circumstances, the Court consider the general 
dismission of the mookhtear illegal, and accordingly remit so 
much of the sentence. 





FOR JULY, AUGUST AND SEPTEMBER, 


1859. 


IVOTICB. 

With reference to Government Order, dated the 27th May, 1857, 
No. 2783, (Quarterly Numbers only of selected cases are published. 
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REGULAR CASES. 
July 1859 


Pkksent : 

E. A. SAMUELLS, Judye. 


CxOVERNMENT and BROTCHA PUAMANIK 

versus 

JAUN ALIAS JAN MAHOMED (No. 27.) BHAJIN AEON- 
DO (No. 28,) KERAMDI AKONDO (No. 29,) MOLAM 
AKONDO (No. 30,) JORIPA AKONDO (No. 31,) 
NIZAM PRAMANIK (No. 32,) ZOFOR PRAMANHC 
(No. 33.) MANULLAH PRAMANIK (No. 34.) HAFEZ 
MUNDUL (No. 35,) &OLAM AKONDO (No. 30.) 
BESHOR AKONDO (No 37,) JAOIR MUNDUL 
(No. 38,) HAJI PRAMANIK (No. 39.) HOU MAHO¬ 
MED alias HORU PRAMANIK (No. 40,) HATON 
PAIK ALIAS HYUT MAHOMED (No. 41,) and BHOLA 
PRAMANIK (No. 1.) 

Ceime CiiAiiGED. —1st count, wilful murder of Mohobot 
Akondo; 2nd count, aiding and abetting in the wilful murder 
of Mohobot Akondo j 3rd count, being aocessary to tbe wilful 
murder of Mohobot Akondo. 

Committing Officer.—Mr. A. J. Jackson, Officiating Joint- 
Magistrate of Bograh. 

Tried before Mr. F. A. Glover. Officiating Sessions Judge of 


Rimgpoiv, 

185y. 


J uly 1. 

Case of 
Jattk alias 
Jan Maho- 
ACEU and 
others. 


Rungpore, on the 5th May, 1859. 

Memarks hy the Ojfficiating Sessions Judge .—This case i.s According 
referred for the orders of the superior court in conscfiuence of a of**Sec- 

disagreement between the Law Officer and mysedf regarding the tion 7.5, Ecfru- 
guilt of the prisoners. lation IX. of 

I'he circumstances are as follows :— 1793, the in- 

Mohobot (deceased) had a violent quarrel with one Jaun ^ 

(prisoner No. 27,) and others, j>arties residing in the village rib/e'from tL? 
of Nosipore, on account of some laud which he (Mohobot) u-ituro and 
had contrived to get from the zemindar and by so doing to circumstances 
oust the original holder. On the 7th of Mai ch Mohobot came oi the case and 
to his brother’s (Romtha witness No. 4,) house at Nosipore, 
to talk over the subject of his (deceased’s) daughter’s marriage; 
he refused to take his dinner with his brother, and lelt tlie petration, is\o 
house with the avowed intention of returning home to the constitute tho 
village of Sonakaneea where ho lived with his father the co- rule for dotor- 
prosecutor. On his way he appears to have stopped at the tbe 

house of Nizam (prisoner No. 32,) and as he was going from Consequently 
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1859. 

July 1. 

Case of 
Jattn aliois 
Jan Maho- 
KBD and 
others. 


thence 
tied 
Joripa 
beaten 
gerice 
can 



was set upon by a inhnber of men armed with sticks, 
and carried ofi' to the house of Iveramdi and 
irrNos. 29 aiid 31,) where he was most cruelly 
tortured till he died. The assailants sent intelli- 
next morning, to the thannah, that a thief had been 
the act of making 


a burglarious entry into prisoner 
hous(‘, had been arrested and beaten. Tlui l)arogah 
on arriving at the sceny of tlie so calllU burglary, found that 
where the Law deceased had been set upon in the open road, dragged to 
Officer, in ac- j^aramdi’s liouse and there beaten till he was moribund. Pri- 
t^he Mah^e- soiiers Nos. 31, 32, 33, 34, 37, 39 aud 40, confessed to the 
dan law, would Darogah, and afterwards to the Joint-Magistrate that they 
have limited had taken a greater or less share in the beating whieli resulted in 
the conviction Mohobot’s death, that the assault was contrived by Jauoo pri- 
to culpable 27, in revenge for being turned out of his land, and 

cause^* the story of the burglary was a sham, 

death of the Before this Court all the prisoners plead not guilty. Some 
deceased was of them admit having struck tlTe deceased, but allege that 
caused by supposing him to have been a tltief caught iu the 


act. 


The parties named in the margin,* were eye-witneeses to the 

assault upon Mohobot at different 
times and in different ways. Wit¬ 
ness No. 1, deposes that as he and 
his brother (witness No. 5,) were 
sitting in their house about 8 p. m. 
they heard a continued heavy thump¬ 
ing noise, as if a body were being 
beaten ; at his brother’s desire, wit- 


No. 1, Mojah. 

2, Boimr. 

3, Gopoe. 

4, Bomtha. 

6, Soojan. 

6, Amina. 

7, Soobla. 

8, Soomutulla. 


blows from 
sticks or odicr 
bluntweapons, 
theCourt,look¬ 
ing to the in¬ 
tent of the cri¬ 
minals, as evi¬ 
denced by the 
brutal and de¬ 
termined na¬ 
ture of the as¬ 
sault, convict¬ 
ed them of j^ggg ^ went out to enquire, he found witnesses Nos. 2 and 
wilful mur or. apparently likewise been disturbed by the noises, 

standing by the doors of their houses, and at Mojah’s request, 
they all proceeded towards the dwelling of jinsoner No. 29, 
whence the sounds appeared to come. The prisoner No. 28, 
was standing in front of the house and on being asked what the 
noise was about replied, ‘‘ Nothing, go home again.” The wit¬ 
ness Mojah not being satisfied with this explanation, again 
enquired on which the prisoners Nos. 29 and 30 ran at him 
from* the house, and one of them (prisoner No. 30,) struck him 
on the neck with a lattee; witness then retreated, calling as 
he went for assistance. Witnesses Nos. 4, 5 and 6, made their 
appearance, and Mojah told them how that he had been 
assaulted for asking what was the matter in Keraindi’s house ; 
witness added that he saw a number of men beating somebody, 
* whom he did not know exactly, in front of prisoner No. 29’s 

house. On this all the men (witnesses Nos. 1, 2, 3, 4, 5 and 
G,) went to Keramdi’s house where, on witness No. 5’s enquiry 
whom they were beatipg, prisoner No. 28 replied th.it they 
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liad caught Mohobot in the act of theft and were beating him. 
The witness Uorntha (No. 4,) on this hegged the prisoners to * 
spare his brother’s life, but no attention heiug paid |o his en¬ 
treaties, he and the others went and summoned tl»e htead men 
of the village. Two of these (witnesses Nos. 7 and 8,) came 
and saw the man Mohobot lying sen-seiess and groaning. This 
statement is corroborated in all respects by the depositions of 
witnesses Nos. 2 and S.^They aceoinparfied the witness Mojah* 
on his fir.st visit to Keramdi’s house, and saw some one being 
beaten by a number of the prisoners with laities. They heard 
afterwards that the man was Mohobot and that he had died 
during the night. 

There is a discrepancy between the deposition of witness 
No. 3, as givi'ii to the Joint-Magistrate, and that recorded 
here. In the Lower Court he stated that he had identified 
certain of the prisoners including prisoner No. 81, and that 
ho saw that the person being beaten was Mohobot. 

Witness No. 4, (the deceased’.s elder brother) deposes that 
on the night of tffe murder, Mohobot came to his house at 
Nosipore to talk over the arrangements for his (Mohobot’s) 
daughter’s marriage, and that having settled the preliminaries, 
he started to go home about 7 o’clock p. m. About two hours 
after witness was disturbed b}'^ Mojah (witnes.s No. I’s) calling 
to him and saying that he (Mojah) had gone to enquire into 
the cause of the noise at Keranidi’s house, and had been 
assaulted in consequence. Mojah added that a number of pri¬ 
soners were beating a man they had got down on the ground at 
Keramdi’s house. 

Witness hearing this went with some others to the prisoner 
No. 20’s house, and there saw a number of the prisoners now 
before the Court beating and pounding a prostrate man, it 
turned out on enquiry that the man was INlohobot (witness’s 
brother) who was said to have been caught in the act of steal¬ 
ing. Witness begged and prayed the assailants to spare his 
brother’s life, but they were deaf to his entreaties. Witness 
then went to call the head men of the village who went and 
saw Mohobot senseless and groaning. 

These points are all satisfactorily corroborated by the wit¬ 
nesses Nos. 5, 6, 7 and 8. '* 

The witnesses (Nos. 1 to 8,) recognized amongst the men 
standing round and beating the deceased, all the prisoners now 
on trial. There is of course circumstantial difference in their 
depositions regarding the share taken by each particular pri¬ 
soner, but the evidence tallies on all essential points. All the 
prisoners were identified, in some cases by us many as eight, in 
no case by less than three of the witnesses, whoso evidence has 
been analysed above. 


1859. 
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July 1. 

Case of 
Jaun alia^ 
ilAN MaiiO' 
MED and 
otlieip. 


No. 9, Abcer. 

„ 10, Domna. 

„ 11, Joripa. 

„ 12, Sheikh Ghola Alee. 


»9 


Witnesses* Nos. 9, 10 and 11, attended the Darogah’s soo- 

rutlial; witness No. 12, the native 
doctor in charge of the station, de¬ 
tailed the n.ature of tho injuries in¬ 
flicted on Mohobot; they were of 
the most fearful nature, fatal injuries 
from blows of lattiffs on tlie head, abdomen and body, the 
calves of the legs literally beaten inifb pulp, tho toe nail torn 
out by the roots and marks of severe blows all over the body 
from head to foot. Tl)e native doctor was of opinion that the 

beating must have been k(‘pt up for some considerable time. 

« 

The Mofussil and Fonjdaryf confessions of tho prisoners Nos. 

J)l, 32, 33, 34, 37, 39 and 40, arc 
attested respectively by the witness¬ 
es named in the mai-gin. The gist 
of these confessions is, that the pri¬ 
soners took advantage of the de¬ 
ceased’s visit to i^eir village to way¬ 
lay him in revenge for his having 
turned some of them out of their 
land; that they all more or less had 
a share in the beating, and that the 
story of deceased’s having been 
caught in the act of robbery, was 
false. J Some of the prisoners them¬ 
selves having made tho hole in the wall and placed the property 
in it. 

Prisoner No. 27 denies having had anything to do with 
heating the deceased, and states that he was told by the chow- 
keedar that Mohobot had been seized in prisoner No. 29’8 
house endeavouring to commit a robbery. Prisoner adds that 
he went to Keramdi’s house, where he saw deceased lying 

Pri.soner called lliree witnesses§ Nos. 
20, 27 and 28, to prove that the 
Chowkeedar called him as he was 
sitting at dinner with his friends to 
go to Keramdi’s iiouse, where a thief 
had jjeen captured in the act. 


t No. 13, Mojoo. 

„ 14, Slieroo. 

„ 15, IVroonsliee. 

„ 10, Koortub. 

„ 17, Halirn. 

18, Haran, 

19, Gforiboollah. 

20, Ameer. 

21, Khcroo. 


J No. 22, Arojbutsli. 

23, Shariisootider, 

24, Gimrmoliuu. 

25, Torab Ally. 


a 

9) 


senseless and gasping. 

§ No. 26, .Tuiigoo. 

27, Dhun Mamood. 

28, Roliomut. 


99 


Prisoner No. 28, makes 

No. 29, Jearoo. 

„ 80, Abadoo. 

on that evening. 


a similar defence and supports it 
by the evidence of two witnessesH 
(Nos. 29 and 30,) who happened, as 
they say, to he dining with Bhajon 


Prisoner No, 29 states that he was awoke by a noise in his 
house and getting up, saw a number of people beating Mohobot, 
cannot remember who beat him< He calls no witnesses. 

J’risoner No. 30, pleads alihi at a place called Moyestbandi 
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No. 31, Mona. 

„ 32, Ilosna]i. 


oiiG and half coss distant. He calls 
tw’o witnesses* (Nos. 31 and 32,) 
who depose that on Sumbir, they 
saw him at dinner at the time and place specified. 

Prisoner No. 31, pleads that he was awoke during the night 
of Suiubar by his niece crying out, prisoner got up and saw a 
man making his way out of a hole in the wall. Prisoner imme¬ 
diately seized the intruefer by tlie legs afid held him till help 
came. Prisoner adds that he does not know what happened 
after this, as he was overcome by his feelings and retreated 
into his own room. Prisoner cannot tell who beat the deceased, 
but the man died from the etfects of the beating towards morn- 
ning. Prisoner called no witnesses. 

Prisojier No. 32, refuidiates his former confessions and 
declares that the deceased Mohobot was caught in the act of 
robbery. He calls no witnesses. 

l*risoncr No. 33, likewise denies both his former confessions, 
he admits that he was present whilst Mohobot was being 
beaten, but denies that he took any part in the assault. He 
+ Tvr -R 1 calls two witnessest Nos. 33 and 

, 34* K-Llira. deny all knowledge of the raat- 

” ’ ter on which they were summoned 

to give evidence. 

Ih’isoner No. 34 repudiates his former admissions and pleads 

alibi, he calls two witnesses, one (witness No. 8,) knew nothing 

+ xr or- nr 1 hi prisoner’s favor, the other could 

only account lor lam up to 5 r. M. 

of the day on which the assault took place. 

Prisoner No. 35 pleads ah‘bi. at home, but his witnesses 

altogetlier fail to support his defence. 

Prisoner No. 3G denies having taken any part in the assault, 

was at home sufiering from illness, when he heard of what 

had happened. He went to prisoner No. 31’s house and saw 

c XT T.- Tir 1 the deceased lying senseless, lie calls 
§ No. 38, Pir Mamood. , ^ ® i. i 

„ 39, Ear Mamood. witnesses§ to prove that he was 

at home till summoned by the Chow- 

keedar. 


Prisoner No. 37 admits having been present at the boating, 
hut denies that he took any part in it, he repudiates botll his 
former confessions. His witnesses, however, knew nothing in 
his favor. 

Prisont?r No. 38 denies his guilt intoto, but makes no special 
defence beyond a plea of enmity on the part of the other pri¬ 
soners, he calls no witnesses. 

Prisoner No. 39 likewise admits having been present when 
Mohobot was beaten, he did not interfere ; was told that 
Mohobot had been captured iu the act of theft; he (prisoner) 
calls no witnesses. 
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Prisoner No. 40 pleads alibi at home, and denies his former 
confessions, ho calls two witnesses, who knew nothing whatever 
about him. 

Prisoner No. 41 pleads alibi at Huteebunder, he calls four 
witnesses who, however, entirely fail to support his defence. 

Prisoner No. 1 likewise pleads alibi, but fails equally to 
support it by any credible testimony. 

JPutwa of the Law'^officer. —The fUtwa of the Law Officer 
convicts all the prisoners of aiding and abetting the culpable 
homicide of Mohobot. 

Opinion of the Sessions Judge, —I agree with him in con¬ 
victing all the prisoners of having aided and abetted the death 
of Mohobot, bid; am of opinion that a higher degree of crimin¬ 
ality than culpable homicide is established by the evidence. 
Seven of the prisoners confessed at the first to having taken a 
greater or less share in the assault, and they as well as the non- 
confessing prisoners are proved by the most satisfactory evi¬ 
dence, to have been of the number present when Mohobot was 
being beaten. The evidence of the confessing prisoners is good 
as regards the general circumstances of the case, and disposes 
most incontestably of the alleged attein})t at burglary on the 
part of the deceased Mohobot. The evidence of the native 
doctor proves that the deceased was most inhumanly beaten 
and tortured, and that tlie beating must have continued for 
some hours, his deposition likewise proves that the deceased 
was tied up before being beaten. 

Assuming, therefore, as proved, the truth of the circumstances, 
as stated in the confes^ing prisoner’s depositions, it appears 
that the deceased was coolly waylaid by about twenty nmn, 
tied band and foot, and bealcii for some hours till he was 
moribund; the state of the deceased’s body (his calves 
pounded into pulp) proves that the beating must have been 
continuous, and there is every" thing in ni}'^ opinion to shew 
tliat the assailants meant to kill Mohobot from the first and 
to make out a story of his being caught in the act of robbery, 
and that the crime of which they should be convicted is wilful 
murder, a more cold-blooded brutal taking of life 1 never met 
with. 

The evidence does not show, and indeed it is almost impos¬ 
sible to expect that it should, the particular share taken by each 
particular prisoner, but it may be reasonably inferred, and the 
evidence at all events shews, that these men were particularly 
active on the occasion, that the parties in whose house (or 
rather before it) the beating took place, and the man wlio had 
the greatest desire of vengeance against the deceased were the 
chief actors in the outrage. The evidence also points out pri¬ 
soners No. 28 and 30, as making themselves conspicuous in 
driving off parties who (^ked to know what was going on. 
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Recommendation of the Sessions Judge .—Ou all of these pri¬ 
soners viz. prisoners Nos. 27, 28, 29, 30 and 31, I would ' 
reconiinend a sentence of transportation for life and ou each 
of the remaining prisoners, one of fourteen years* imprisonment 
in bani^hment with labor in irons. 

Remarks hg the Nizamut Adawlut. —(Present: Mr. E. A. 
Samuells,) Tliere can be no doubt as to the prisoners’ guilt in 
this case; and the only question is wheWier they shall be con¬ 
victed of murder or of culpable homicide. The Law Otlicer, in 
accordance witli the Mahoraedan law, finds them guilty of 
eulpahle homicide; because the injuries which the deceased 
received, were itiflicted with sticks or other blunt weapons. 
Under the provisions of Section 75, Regulation IX. of 1793, 
the intention of the criminal, inferrible frpm the nature and 
circumstances of the case, and not the manner or instrument of 
perpetration (except as evidence of the intent) is to constitute 
the rule for determining the punishment. In this case it 
appears that the prisoners lay in wait for the deceased from a 
feeling of revenge; dragged him to the house of one of their 
number and bent him so inhumanly, that although it is nob 
certain they premeditated his death previous to the attack, it 
is impossible to believe that they did not ultimately intend it ; 
or at least, that they became j)erfectly careless as their passions 
were roused whether death (lid or did not ensue from their 
brutal conduct. I accordingly convict the prisoners of wilful 
murder; and, in accordance with the recommendation of the 
Sessions Judge, sentence Nos. 27, 28, 29, 30 and 31, to impri¬ 
sonment for life in transportation beyond seas, and the rest to 
fourteen years’ imprisonment m banisliinent with labor in 
irons. 
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GOVERNMENT 

versus 

" JEEBUN DOME. 

Cbim£ Charged —1st count, wilful murder of JadooDome; 
2nd count, severely wounding Rooky nee Domnee, witness 
No. 1, with intent to murder her. 

Committing Officer.—Mr. U. B. Lawford, Magistrate of 
East-Burdwan. 

Tried before Mr. H. M. Reid, Officiating Sessions Judge of 


Sessions jLlgo East-Burdwan, on the 10th May, 1859 


reconimcnded 
that capital 
punishment 
should be re¬ 
mitted on the 
ground that it 
was not clear- >' »» 

ly proved that »> »» 

the crime was >» »’ 

])remeditated, 
and that it p. 
might hm Uomnw 
been commit- children 
ted on 
spur of 
moment, 


Hemarks hy the Bessions Judge .—^The prisoner pleads “ not 

guilty.'^ It appears from the 
evidence* that the deceased 


Wit. No. 1, Rookyiiee Domnee. 
Deposition A. 

Ditto B. 

Wit. No. 6, Mooktaram Mundul. 

,, „ 6, Nobin Mundul. 

„ „ 13, Gopeenath Bose. 

,, „ 15, Syud Ruhmali Pesh- 

kar. 


Jadoo Dome and his wife 
Rookynee Domnee, (witness 
No. 1,) were sleeping in their 
liouse on the night of the 
5th Bysack last, together 


W'ith their daughter Pootoo 
(the wife of the prisoner) and their four younger 
when witness No. 1, was roused from her sleep by 
the hearipg her husband calling out that he was wounded, and on 
the getting up she found him lying wounded and bleeding, and saw 
moment, the prisoner who had been left to sleep in the verandah of the 
*n^'^*^that*The standing over the deceased with a blood-stained bill- 

atfack 'on the book in his hand. On the witness endeavouring to protect her 
deceased was husband, the prisoner struck her two blows with the bill-hook, 
made deliber- from the effects of which she fell down insensible. The pri- 
soner then made off, leaving the bill-hook behind him. Ho was 

S X UU-. 1 n arrestedt the following day at 

weapon iroin + Wit. No. 3. Judoo Jumadar. i i.u > i. • -i 

motives of lather s house in the vil- 

spite, lage of Tetoolya Daspore which is about three and half coss 


petty 

considered it distant from Khundersona, the scene of tite occurrence. The 
impossible to vjrounded persons were taken to the Hospital where the deceased 
WM made about fourteen day's afterwards. His wife, the witness 
otherwise than evetitually recovered from the effect of her wounds, which 

with the full were less severe than those of her husband, 
intention of The medical officer^ states tlijit the deceased had two wounds 

causing death -w « -n u w v. a ^ forehead, one of which 

.nd p,..,d .tW.t,No.7.B.booWoomachu™Sot ^ ^ j the skull; the two 

capital sen- o. A. burgeon. . i j 

wounds subsequently joined 

into one, and formedann ulci r„ The wounds were the cause of 
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death, and were probably iiiilieted by the bill-hook produced 
(a weapon weighing chuttacks 14 tolahs 3 ) The witness No. 1, 
had three wounds, all of which the medical officer is of o})iuion 
might have been inflicted with the same weapon. 

It appears from the evidence and from the depositions (A and 
B) given by the deceased before the Police and the Magistrate, 
that the prisoner had been married *to hi.s wife Pootoo (the 
daugliter of the deceased) about five or bIx years, andjj,,had been 
in the habit of living with her sometimes at his father’s house 
and sometimes at the house of his father-in-law ; that they 
had been living together for about a month previovis to the 
occurrence at the house of the deceased, and that they had all 
continued to take their meals in common up to within three 
days of tiie occurrence, when the deceased . and his wife dis¬ 
continued messing with the prisoner owing, as the witness 
No. I states, to the prisoner failing to contribute anything 
towards the common fund. Prisoner’s wife, however, continued 
to take her meals with her husband up to the day of the occur¬ 
rence when he took his dinner by himself; that for three 
nights preceding the occurrence she has slept separately from 
lum, and with her parents ; that about twelve days previously 
the prisoner had given his wife an article of wearing apparel 
which on tlie day of the 6th Bysack he had demanded back 
from her parents; that they refused to give it back at the 
time, but said they would do so next day in the presence of 
the witnesses; that deceased had also objected to allow his 
daughter to return home with the prisoner ; that words there¬ 
upon ensued between the prisoner and the deceased and that 
the prisoner attacked the deceased that same night when the 
hitter was asleep, using in the attack tlie bill-hook belonging to 
the deceased, he being fully aware of the place where the above 
weapon was usually kept. 

On being brought before the Police tho prisoner stated* that 

in consecpience of his having 
heard that his father-in-law 
and his mother-in-law had 
taken his wife to some other person, he became enraged with 
tlie former and had some words with him, and that at night be 
first of all struck the deceased, and next the witness No.*! with 
a lathee^ and then took away his wife, but after they had pro¬ 
ceeded some distance together, he was obliged to leave her 
owing to her cries and entreaties. 

Before the Magistrate, the prisoner admittedf having struck 

deceased with a bamboo but 
denied having intended to kill 
him. He further denied hav¬ 
ing struck the witness No. 1, 
and said that that portion 


* Wit. No. 8, Bunmally Muclduk. 
„ „ 9, Dogamber Pal. 
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of his Mofussil confessioti in \v^jich he had stated he had dune 
" so, and that he had subsequently taken away his wife was 
untrue, and liad been extorted from him by threats on the part 
of ilie Police. He further stated that the deceased had given 
away his (prisoner’s) wile in marriage to another person and 
had turned him (prisoner) out of doors, and also that he had 
beaten him on the 2nd ^Bysack or three days before the date of 
the alleged murder. 

In this Court, the prisoner denies the charges on whicli ho 
stands committed, and says that he did not make any admis¬ 
sions either before the Police or belbre the Magistrate. He 
calls no witnesses for his defence. 

The Jury (Baboos Taruknath Mookerjee, RakhalDass Sircar 
and Ilakhal Dass Chowdhoory) unanimou.sly convict the pri¬ 
soner on both counts of the indictment. 

In this verdict I concur. The mime of the prisoner was 
mentioned from the first, on the report of the occurrence which 
reached the thannah at noon the next day, as the person hy 
whom deceased and witness No. 1, had been wounded, and 
setting aside the evidence of his wife whicli, though recorded, 
has not been taken into account by the Court in inllucncing its 
decision, 1 am of opinion that there is ample evidence to show 
that the prisoner was beyond doubt the person by whom the 
deceased and his wife were wounded. What the cause of the 
disagreement between tliein was, and what particular object the 
prisoner had in view wlien attacking them is not so clear, hut 
tiie evidence seems to warrant the conclusion that there had 
been a quarrel between the parties about the prisoner’s wife, 
and that it was the prisoner’s object to remove her from the 
house of her parents, and that in the prosecution of that object, 
in itself not an illegal one, he committed the offences with which 
he stands charged. Whetlier the attack was a premeditated 
one, or whether the prisoner fancying that he was about to 
meet with op[)osition in carrying out his design on the spur of 
the moment seized the weapon, which happened to be lying at 
hand, and inflicted with it the fatal wounds, is not quite clear. 
The deposition given by the deceased before the Police (marked 
A) might indeed, at first sight, have warranted the conclusion 
that t^ere had been an altercation between the deceased and 
the prisoner immediately previous to the attack, but bis subse¬ 
quent deposition (B) given before the Magistrate, corroborated 
as it is by the evidence of the witness No. 1, precludes the 
Court from adhering to such a supposition. 

The time at night at wliich the attack was made, the weapon 
used in making it, and the repetition of the blows must be 
regarded as aggravating circumstances against the prisoner; 
but, on the other hand, the cause of quarrel between the parties 
appears to have been but a slight one, and tliere does not seem 
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to have existed any previous enmity between them. The pri¬ 
soner has, in my ojunion, incurred the penalty of death, but 
regard being had to the absence of previous enmity, to the fact 
that there is on the record no sufliciently clear proof of the 
crime having been a premeditated one, and lastly, giving the 
prisoner the benefit of tlio su})position winch 1 have raised 
above, that the crime might possibl^’^ have been committed on 
the spur of tlie moment, while he wasiirthe act of endeavouring 
to compass the removal of his wife, and that he thought that 
ho was about to be opposed, or perhaps actually was opposed in 
that act, I trust the superior Court may concur with me in 
thinking that the case is one in which the extreme sentence of 
the law may bo remitted, and a sentence in lieu thereof, of 
transportation for life be substituted. 

lieviarJcs by the Nizamut (Present: BTessrs. E. A. 

Samuells and II. V. Bay ley.) 

Air. M. A. Samuells .—From the depositions of the deceased, 
the evidence of the prisoner’s wife and the confessions of the 
prisoner before tlie Police and the ftlagistrate, both of whicli 
have every appearance of being genuine, 1 can entertain no 
doubt that the attaek w.as made upon the deceased by the 
prisoner deliberately with a deadly weapon from motives of petty 
8])ite and with the full intention of causing death. It is true 
tlie prisoner denies this, and says that there was a quarrel 
between the deceased and liirnself, and that he struck him with 
a bamboo in his anger, but the latter statement is irroconcileable 
with the nature of the wound as well as with the evidence, and 
the former is directly contradicted by the evidence both of the 
wife and the deceased hims«‘lf. 

Under these circun;st.mces, it appears to me, impossible to 
record any other sentence than one of death. 1 accordingly 
direct that the papeis shall be laid before another Judge. 

Mr, 11, V. Bayley ,—The niedicjl evidence in this case clearly 
proves that the wounds on the licad of tlie deceased caused his 
death ; and that they might have been inflicted by the hataree, 
proved to have been in the house of deceased. The witnesses 
Nos. 1 and 2, (the latter the prisoner’s wife) and the deceased 
all deposed to prisoner having attacked deceased, when asleep, 
with the hataree. The prisoner, in his confessions to the Police 
and Magistrate, admits having struck deceased on the head with 
a lattee. I’hese confessions are denied at iho Sessions, but are 
proved to have been voluntarily made. The causes of pro¬ 
vocation alleged in them are that the deceased had beaten 
prisoner with a broom, and had given prisone]'’s wife (deceased’s 
daughter) iu a simga marriage. But no attempt is made by 
prisoner to substantiate either of these pleas. 1 see no reason 
to distrust the truth of the depositions of the deceased to the 
Police and Magistrate, or of witness No. 1. 'I'he Sessions Judge 
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justly remarks : “ The time at niglit at wliich the attack was 

made, the weapon used in making it, and the repetition of the 
blows, must be regarded as aggravating circumstances.” These, 
and the deceased being asleep, afford most strong presumption 
of a malicious design to kill. The Sessions Judge deems tlie 
facts of the quarrel being slight, of no previous ejimity, and 
no sufficiently clear paoof of the crime being premeditated, 
and possibly that the crime was committed on the spur of the 
moment, such as to justify the remission of a capital sentence. 
I regret 1 can see no ground to consider these reasons to out¬ 
weigh the facta which the Judge himself terms aggravating, and 
which, together with that of deceased’s being asleep, I consider 
admit of no pre&umption but a malicious design to kill. I con¬ 
cur with Mr. Samuells. 


Peesisnt : 

G. LOCII, Esq., OJiciating Judge. 
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GOVERNMENT and another 
versus 

RAMKISTO GOWALA and MANICKRAM 
MAR W A REE. 

Crime Charged. —No. 13, theft of a Bank note for Com¬ 
pany’s Ks 500, on the 2.3rd August, 1858, corresponding with 
8th Bhadro, 1265; No. 14, Ist count, being accessary after the 
fact to the above theft; 2nd count, receiving the said property 
knowing it to have been stolen. 

Crime Establibiied, — Knowingly retaining in their posses¬ 
sion and applying to their own purposes the proceeds of a 500 
rupees Bank note belonging to the prosecutor (which had been 
found by prisoner No. 13,) after the same had been publicly 
advertized for. 

Committing Officer.—Mr. 'J'. Bruce Lane, Assistant Joint- 
Magistrate of Raneegunge. 

Tried before Mr. Pierce Tayloi’, Sessions Judge of West- 
Burdwan, on the 23rd March, 1859. 

Hemarks bg the Sessions Judge .—The terms of the Court’s 
decision in this case, drawn up under Act XXXI11. of 1854, were 
as follows. 

The oral and documentary evidence for the prosecution, 
supported by the repeated confessions of the prisoners, anrl 
portions of their defence before this Court, clearly prove that the 
prosecutor on the 22ud of August, 1858, received a letter from 
Mr. J. F. Harrison, agent of the East India Coal Company, 
cnclosiug a Bank of Bengal nqte, for Rs. 500, No. 01646, for 
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Colliery expellees ; tliafc, having occasion to go to lianeegnnge 
that day, he took the note with him, for the purpose of cliang- 
irig it; that he went to Mr. Rose’s Hotel, and asked him 
whether he could change it; that, as Mr. Rose was not able to 
do so, ho replaced tlic note in his pocket, and after remaining 
there about an hour longer, started to return home; that, after 
he had got out of the Raneegunge b^zar, he liad occasion to 
])Mt his hand into his pocket, when he found that the Note was 
not tliere ; that he immediately returned to the Hoted, and 
inCorined Mr. Rose of hi.s loss, and had his compound searohod ; 
that not being able to find the Note he returned home, and the 
next morning informed the agent, Mr. Harrison, by Telegrajili, 
of his loss and requested him to stop the note at the Bank of 
Bengal ; that he also sent his peon, Ram Singh, witness No. 4, 
to the different inooey-changers in the bazar, with a note of 
the loss of the note, and offering 50 Rs reward for its rec«)veiy ; 
that, the next day, he petitioned the Assistant Joint-Magistrafo 
to have a drum beaten through the bazar, and the said ofli r 
of reward duly promulgated ; tliat, some time afterwards, he 
received a lefrter from his Agent, enelosing one from tlu* Bank 
of Bengal, which shewed that the lost note had been cashed 
there, by the Oriental Bank ; that the Agent had wriiten, upon 
tlie hack of the said letter, that the note had been further 
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tiacctl to Manickram Marwaree of Raneegunge, prisoner No. 
14 ; that on receiving tlie said connnunicutions, the prosecutor 
oalli'd u[)on the late Assistant Joint-Magistrate, and beg- 
g(!d him to examine the said Manickram’s hooks ; tliat the said 


officer, accompanied h}'^ the prosecutor, Doollubh Singh Chup- 
rassee, iciincss No. 1, and Ramreedoy Mujmooadar, the Moon- 
shoe of the lianeegnnge Court (sent for and examined by tbi.s 
Court,) went to the prisoner Maniclirain’s shop ; that on hi.s 
brother, who was tjierje, sayiijg that ho had gone to another, he 
Avas searched for and found therein ; that he was very unwilling 
to give up his books; that when he, at last did so, the lost 
note was found entered in one of them ; that he then orallv 
confessed having received it from the prisoner No. 13, and 
agreed to buy cloth therewith, and halve the profits with him; 
that the prisoner Rainkishto was tlien appiehended, and at 
once confessed having found the Note in the hotel compound^ 
near the boundary thereof; and made the above arrangenumt 
with the Marwaree ; that the latter {uih.sequently paid hack tlic 
anjount of the lost Note, by the late Assistant Joinfc-Magi.s- 
tnxte’s penni.ssion ; that the prosecutor was allowed to have it, 
on asking for it verbally, upon the written security of Mr. 
C. Rose, the proprietor of the Raneegunge Hotel, which is the 
only record of that part of the case discoverable ; and that tlie 
Note was paid by tlie prisoner No. 14 to Madhubchunder Roodro 
(sent for and examined with hisf hooks by this Court.) who was 
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the manager of the kothee, or house of business, of the late 
Kissenmohun Singh, in Calcutta. In his Mofussil confession, 
the prisoner No. 13 alleged, that he had nob told No. 14 where 
he found the note, and the latter, in his confe.'«sion taken at the 
same time, acknowledged that he had not yet given No. 13 any 
part of the value, or profits thereof, lloth prisoners also 
ailinned, that they wer/c ignorant of the note having been 
advertized for. 

The prisoner’s No. 13’s confession, before the late Assistant 
Joint-Magistrate, was nearly the same as his first. 'J'hat of 
the prisoner No. 14 added, to his former statements, that, in 
consequence of No. 13 not having demanded change for the 
note at once, he conceived it to have been obtained by theft, 
or dacoity, and that there could bo no barm in taking it (on 
the terms proposed ) because he could be able to jiay back the 
inoiicv, if called upon to do so at any future time. 

The defence of the prisoner No. 14, before the Sessions Court, 
though nearly the same as Iiis confession in the Mofussil in all 
main particulars further alleges, that he thought the note 
might be prisoner No. 13’s own prt)perty, becaiise be was a 
butter vender, and could have saved as much as 500 Us. lie 
also omits all about his having suspected the said note to ho 
stolen property. 

The defence of the prisoner No. 13 is also in the main, 
similar to his confei<sion, but he further declares, that he nevt'r 
gave the note to the Marwaree, but only told him to tiado 
up(»n it. 


The prisoner No. 13 named no witnesses, and certain Marwa- 
rees adduced by No. 14, though th<?y g.ive him a good eharaclcr 
and affirm that they were not aware of the note having been 
advertized for, say nothing that can exculpate him. 

Theof the Law Officer convicts both prisoners, hu-zim- 
i-ghalib, or on violent presumption, of knowingly failing to 
restore lookta (or lost property) after the same had been pub¬ 
licly advertized for, and declares them liable to tazeer, or dis¬ 
cretionary punishment. 

lUXu^Jutwa is of tiie same nature as that passed in the case of 
Chundoo versus Sheikh Ri) 0 [)un and others, decided by the 
Nizamut Adawlut on the 15th of May, 1815, in which the pri¬ 
soners were acquitted, in consequence of the evidence against 
them not being considered sufficient. 

On searching for other precedents, I find that of Govnerment 
versus Mungola iiaur, decided by the Nizamut Adawlut on the 
29th of March, 1852, in which the prisoner was sentenced to 
one year’s imprisonment, with labor suited to her sex, for taking 
jewels from a corpse, and appropriating them, and thereafter 
endeavouring to hide ftie body. ^ 
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There is also a case, viz. GovernmeTifc and Tarucknath Ghose 
versus Nuzzur Allee, decided by tlie same (’ourt on the 22nd of 
August, 1857, in wliicli the prisoner was acquitted, on the main 
grounds, that tliere was no good evidence of the theft cliarged 
again.st him, and that, “ if ho found the lost note not knowing 
vvlio was the owner and changed it, before the owner came 
forward to claim it, no felony had beelk committed by him.” 

On referring to Archbold’s pleadings and evidence, third 
edition, pages 131 and 132, 1 find the above ruling of Etiglish 

• WUI. the „aditio„ of “eon. 

version to own use.’’ former (3rd iiist. 108, 1 Hawk. 

C 33, S 2) but at foot of the 
said page, and at the top of the next, anotlier ruling of the said 
Law, to the effect that, “ if a hackne}' Coachman convert to 
his own use, a parcel left hy a passenger in liis coach by mistake 
it is a felony, if he know tho owner, or if he took him up, or 
set him down, at any particular place, where he might have 
enquired for him (H. V. VVyune, 2 East, 601 and others).” 

On consideration of all these direct and analogical [)iecodoiits 
in conneetion with the facts that the prisoner No. 13, ouglit 
clearly to have eiujuiied Ibr the owner of the prosecutor’s note, 
at Mr. Hose’s Hotel, after he had foundit within the comjmund 
thereof, and that tl»c j>risoner, No. 11), must evidently, have 
either refused to negotiate it, unless lie got a moiety of its 
value, because he knew it to have been found under the above 
circumstances, or demanded that extravagant consideration, 
because he suspected the said note to ho stolen property, as he 
stated in his confession to the late .Assistant Joint-Magistrate, 
and as it is impossible to believe that either prisoner was 
unaware of the same having bi eii advertized for, I considi'r the 
pri.soners jointly guilty of a grave and legally punishable offence 
and, tlierel'ore, generally concurring in tbe futwa of the Law 
Officer, convict them both of “ knowingly retaining in their 
possession, and aj)plying to their own purposes, tho proceeds 
of a 500 Itui jces Bank note, belonging to tlie prosecutor (which 
had been found hy the ])ris()ner No. 13,) after the same had 
been publicly advertized for” and sentence tbem as under. 

Prisoner No. 13, Ramkisto Govvala, to two years' imprison¬ 
ment without irons, and in the event of 50 Rupees ffne not 
being paid at any time before his sentence may expire, to labour 
during the period thereof. 

Prisoner No. 14, Manickrarn Marwaree to three years 
without ditto, and in the event of 200 Rupees fine not being 
paid, at any time before his sentence may expire, to ditto, during 
the period thereof. 

I pass the above sentences on the grounds that the offence 
committed is, clearly, punishable under the Mahoinedan Law, 
as set forth in tho/M^«?a of the Law Officer; that there can bo 
2 12 2 
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»iu doubt of tbo injury likrly to itccrue to sorioty from 11011 - 
piinishiuciit tlierool’, while tlie analogies of Eni'lisb law go far 
to shew, that it would have been cousidi'red a very grave 
olitMice indeed, under the peculiar circmnstances above detailed 
in the courts of the mother country. 

I have punished the Marwaree, prisoner No. 14, more 
severely than No. 13, because being a better instructed man, 
ho ought to have adviseu the latter to enquire for the owner of 
the note at the hotel, when first he came to him with it, or at 
any rate, to have given up the amount iu conjunctioii with him 
as soon as he became aware that it had been advertized for, 

I have not punishtid either pri.sonor more severely, because 
the 5U0 Kupees lost by the prosecutor have been repaid, 

'J'he usual warrant will at once issue, and the Joint Magis¬ 
trate ol llancoorah will he directed to restore the books of 

tlu‘ lu i.'-oner, No. 14, to the receipt of his brother, or any other 
agent lie may appoint. Those of the witness Madhubehuiider 
lludroo were given back to him by this Court. The hicord will 
be returned as soon as practicable, and the present Assistant 
Joint-Magistrate of lianeegunge will be directed to cancel the 
security given by Mr. Jiose, for Mr. IStaig, in tlie matter of tbo 
repayment of tlie value of bis note, la this Court’s separate 
proceeding to that etfcct, the said officer will be warned that 
such proceedings ought always to bo recorded in like cases with 
the utmost care. 

Remarks hy the Nizamut Adaidut. —(Present; G. Loch, Esq, 
Oilioiating Judge,) The prisoner No. 13, is charged with ibo 
theft of a liank note for Co.’s Its. 000 on 23rd AugU'^t, 1858. 
The prisoii.r No. 14, is charged first, with being accessary after 
the fact to the above theft and secondly, witli receiving the 
said projierty knowing it to be stolen. The prisoners were 
convicted by the Se.ssions Judge of knowingly retaining in 
their possi'ssion and apidymg to their own purjioses tlie proc eeds 
of a Bank note for Us. 500, belonging to the prosecutor, 
(which bad been found by the prisoner No. 13,) after the same 
had been publicly adveitized for. 

it appears that the prosecutor, a servant of the E. I. Coal 
Coinpauv, received a B.ink note for lls. 500, No. OLGlG, from 
Mr. Efairison the agent of the Company. He took it among 
other places to Kosc’s Hot el at lianeegunge, in ordcu* to get it 
changed but was unsuccessful; after leaving the lianeegunge 
bazar he missed the note and immediately went back to tlie 
hotel, had the compound searched, but not finding the note 
informed bis master the next morning by Electric Telegraph 
of the loss and begged him to stop the note in Calcutta. Ho 
also sent to the difierent money-dealers in the llaneegungo 
bazar and olFered a reward of lls. 50, for the missing note arid 
also petitioned the Assistant Magistrate to have proclamation 



CASES IN THE NIZAMUT ADAWLUT. 201 


of hia loas rnsule by beat of drmn tlirougli tbe bazar with ilie 
olfer of tlie above reward, which wa« done. Some time after lie 
received a letter from his agent informing him, that the note 
])<id been stopped at the Hank of Jlcjigal and liad been traced 
to Manickram Marwaree of llaneegunge, prisoner No. 14. Me 
applied to the Assistant Magistrate to have Maniekram’s books 
examined and an entry of the lost note found in them, and 
Manickram stated that he had received the note from liamkisto 
Gowala prisoner No. 13, and they had agreed that he Maniek- 
tam should purchase cloth ind the two shouhl share the profits, 
liamkisto on being apprehended, confessed to having found the 
note and to the arrangement made with Manickram. The 
])risoners with the permission of tlie Assistant Magistrate then 
refunded the sum of Hs. 500 to the prosecutor. 

When first examined by the police and Assistant Magistrate, 
liamkisto stated that he had found the two halves of the note 
outside the hotel eomj)ound on the road to tiie north, and after 
keeping it for some days he shewed it to Manickram, but did 
not tell him that he had found it, nor did Manickram ask him 
any questions about it. On 2nd or 3rd Kartik he made over the 
note to Manickram, the parties having agreed that Manickram 
should purchase cloth and share the profits with liamkisto, and 
he added that he was not aware of the proclamation. Maniek- 
rarn, as stated above, admitted that ho had received the note 
from liamkisto and also stated that he. knew nothing of the pro¬ 
clamation. They repeated the.se statements with little variation 
throughout. It is questionable from ltamki»to’s defence on the 
trial, whether he meant to say that he picked up the note 
inside or outside of the hotel oonipound. 

1 do not think the conviction in this case can bo u[)held. 
It is not of matei’ial consequence whether the Bank Note were 
found within or v\ith()ut the Hotel premises at llaneegungo. 
What Inis to be looked to is the intention at the time of the 
party finding it. The leading ea.se reported among the English 
trials is that of Thurburn (see Koseoe’s Law of Evidence of 
1857, [lage 581, Head, Larceny) whit-h is veiy similar to the 
present case. The prisoner found “ a bank note, which had 
been accidentally dropped on the high road. There was no 
name or mark on it indicating who was the owner, nor were 
there any circumstances attending the finding of ib which would 
enable him to discover to whom the note belonged where he 
picked it uji; nor had lie any reason to know that the owner 
knew where to find it again. The prisoner meant to appropri¬ 
ate it to his own use when he picked it up. The day alter, and 
before he had disposed of it, he was informed that the prose¬ 
cutor was the owner and had dropped it accidentally ; he then 
clianged it and appropriated the money to his own use. The 
Jury found that he had reason to^believe and did believe it to 
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be tlie prosecutor’s profXM’ty bo{\>re he changed the note and 
’ the prisoner was convicted.” The case was reserved for the 
opinion of th(3 Court of critninal appeal atid that Court “ held 
that the conviction was wrong.” In delivering judgment 
13. Parke explained that “ in order to constitute tlje crime of 
larceny there must be a taking of the chattel of another animo 
furandi and against tl^se will of the owner. By the term animo 
furandi is to be understood the intention to take not a pai-ticu- 
lar temporary, but an entire dominion over the chattel without 
a colour of right. As too the rule of law founded on justice and 
reason is that * actus non facit reum nisi mens sit rea,' the guilt 
of the accused must depend on the circumstances as they aj>pear 
to him ; and the crime of lareen}'^ cannot be committed utde.ss 
the goods taken, appear to have an owner and the party taking 
njiist know or believe that the taking is agaimst the will of that 
owner.” He further goes on to say that the result of these 
authorities is, that the rule of l.isv on this subject seems to be, 
that if a man llnd goods that have been aetually lost or are 
reasonably supposed by him to liave been lost, and apj)ropriates 
them w’ith intent to take entire dominion over tlieru, really 
believing when he takes them that the owner cannot be found, 
is not larceny. But if be takes with the like intent, tliough 
lost or reasonably sujiposed t<j be lost, but reasonahW believing 
that tlie owner can be found, it is larceny.” The whole judg¬ 
ment is too long to be quoted in this place, but I make a further 
extract in which the learned Judge ap[)lied the above reasoning 
to the case before him. “'J'o apply these rules to the j)rcscnt 
case the first taking did not amount to larceny, because the note 
was realiy lost and there was no mark on it or other circum¬ 
stances to indicate then, who was the owner or that he might 
be found, nor any evidence to rebut the presumption tliat 
would arise from the finding of the note as proved, and he 
believed tlie owner could not be found and therefore the original 
taking was not felonious; and if the prisoner had changed the 
note, or otherwise disposed of it before notice of the title of the 
real owner, be clearly would not have been punishable ; but 
after the prisoner was in possession of the note the ow'ner 
became known to him, and he then appropriated it animo 
furandi and the point to be decided is, whether that was a 
felony. Upon this question, we have felt considerable doubt. 
If he had taken the chattel innocently and afterwards appro¬ 
priated it without knowledge of the ownership, it would not 
have been larceny; nor would it, we think, if he had done so 
knowing who was the owner, for he had the lawful possession 
in both cases, and the conversion would not have been a tres¬ 
pass in either. But here the original taking was not innocent 
in one sense and th<} question is, does that make a difierence F 
We think not: it was dispunishable as we have already decided 
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and though the posse.'sioii was accompanied by a dishonest 
intent, it was still a lawful possession and good against all but 
the real owner and the subsequent conversion was not, therefore, 
a trespass in this case more than the other, and consequently 
no larceny.” In the case of Preston also reported at page 582 
of lloscoe’s work it was held “ That the Jury are not to be 
directed to consider at what time the pr!|Koner after taking the 
lost bank note into his possession resolvea to api)ro])riate it to 
his own use, but whether at the time he took possession of it 
he knew or had the means of knowing whether who the owner 
was and took possession of the note with intent to steal it; for 
if his original possession of it wa's innocent, no subsequent 
change of his miinl or resolution to appropriate it to his own 
use would amount to larceny,” and again in Dixon’s case 
reported at page 583 of the same work, “ Where the Jury 
found that the notes were lost, that the prisoner did not know 
tlie owner, but that it was probable that he could have traced 
him, it was held that the prisoner was not bound to do that 
and that he had been wrongfully convicted of stealing the note.” 

Now, a})plying ilie law as thus laid down to the pi'esent case, 
it is evident that under the cireumstunees in whieli he found 
and disposed of the bank note, the prisoner Uamkisto could not 
be convicted of larceny, for at the time of appropriation he 
appears to have looked upon the note as lost property, and there 
is nothing to shew that there was any mark upon it whereby 
the owner miglit have been traced, or even when he disposed of 
it to Maniekram that he knew the prosecutor to be the 
ri'al owner, though, even if he had, such knowledge would nob 
under the ruling above quoted have rendered him guilty of 
larceny ; and therefore the knowingly retaining and appl 3 'ing to 
his own imrpose the proceeds of the note, of whieh liamkisto 
as well as the other prisoner Maniekram has been found guilty, 
without any felonious intent being jiroved against either, do 
not constitute a legal ground of conviction. Two cases some¬ 
what similar to the present were decided by this Court on 22iid 
August, 1857, Volume II. page IGl, and March 7th, 1851), 
page 37 ill wliich the prisoners uere acquitted. In this case 
also they must be released. 
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KHUNJONEE AURUT (No. 4,) and ALUM DEE 
iMUNDUE (Nq. 5.) 

Crime Ciiaboed. — No. 4, wilful murder of Goonabee A unit 
and No. 5, 1st couufc, acccssai jship after the fact; 2nd count, 
privity. 

Committing OlUcer.—Mr T. Bruce Liiuo, Ofliciating Jlagis- 
trate of linj-shahye. 

Tried before Air. L. S. Jackson, Sessions Judge of lltijslia- 
hye, on the 8th June, 1859. 

Remarks hy the Sessions Judge .—The btets are sim])le and 
unfortunately admit of no doubt as to the commissioa of the 
crime laid to the prisoner’s charge. 

Two brothers Alumdee, prisoner No. 5, and Knlnmdee the 
prosecutor, Jived togetlier at Bulaipara, with tbeir respective 
wives, Khuiijonee (prisoner No. 4) and Goonabee, the de¬ 
ceased woman. Kliunjonee is near middle age and wa.s dclivereij 
of a child in the month of Ealgoon last, w idle Goonabee appears 
to have bpen a muc*h younger person jmd bad been married just 
a year. 

It does not appear that the two women were on bad terms, 
nor is it in evidence that Kbunjemee had any [lartieiilar cause 
of enmity against her sister-in-law, for although questions were 
put by the Government pleader with the view of eliciting tiie 
lact of an intrigue between Kliunjonee and lier husband’s 
younger brother, the prosecutor, and although the replies to 
those questions were not perfeelly satisfactory^ ; yet, there is no 
proof whatever of the fact and even if the fact were true and 
known to the young wife, it would furnish ground ofill-will, oi\ 
her part rather than on that of the olfender. 

lt*a[>pears from the evidence of Jhara Bewiih, witness No. 10, 
who, as the widow of a deceased uncle, lived in the same 
enclosure as the brothers, that one forenoon in Cliyt last, the 
same day ou widch Goonabee died, the witness heard a violent 
altercation between the two women, and going to fi''d out the 
cause discovered that Khunjuuce complained of the enny 
vviiich Goonabee had cooked, as not containing a sufficiency of 
gravy. She represented that she would be unable to suckle her 
infant, if sl*e had not food suited to her present condition. 
Jhara very sensibly advised bar to eat what was ready, and 
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suggested that next day eaeh should cook for hcrsolf. She 
then went back to her own hut. This occurred between one 
and iwo prohurs of the day and the next thing she heard was 
(in the afternoon) that Goonahee was dead. She saw the body 
late in the afternoon, but gives no detail on that point worth 
specifying. 

About two and proJiurs of thesaifte day, it happened tliat 
* 1 N 1 Aiifirdee Mundul* aniincle of Alumdee, was 

i ness 0 . . passing by the house where tlic latter lived, 
oil the way to look after his cows and Bheem Purauianiekt 
+ AT o was going to cut mulberry leaves was in 

his company. As they passed the yu-eunses, 
they heard a groan proceeding from a hut opening to the East, 
which belonged to Kulumdce. They determined to ascertain 
what w’^as passing, and entering the premises, and lifting the 
“(or screen) saw to their astonishment, Gooliabee 
lying on her hack, head to the North, Ivhuiijonee with her 
left knee yiressing on her chest or abdomen and clutching her 
throat with both liaiids. Tlie exclamations of tlie two men 
caused Klmujouee to lot go her hold and start up. They 
saw from the absence of movement, that Goouabee’s life was 
extinct. 

Very much alarmed at wbat they had seen, they withdrew 
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from the house, but meeting Alumdee in the lane, and being necessary 

(luestioued by him on his seeing their agitation, they told him establish 

what had ha[)pened. He embraced their feet and urged them pm.oio ^ evi- 
to tell no one. 1 need luirdly observe that such reticence is deuce ought 
jirccisely the line of conduct which recommends itself to» a not to be taken 
Jieiigiili under similar circumstances. They accordingly went to the con- 
out of the way for two or thi ee days ; it was given out that Goona- °oi*Ton 
bee had died of cholera, and at lirst the crime ajipeared likely to feTsion^wWi e 
go unpunished. the records 

For Kulumdce, the prosecutor, who had parted from his wife themselves ex- 
at night, (when he left her, as he says quite well) and had gone ist, but only to 
out early iu the morning to labour, on coming homo it would of Uic^"r 

seem very shortly after the occurrences which I have described, 
was met by his brotlier with the news that his wife had died of 
cholera. He went in and looked at the body which ho found 


lying in the same position as described by the witnesses Nos. 
1 and 2. He observed that some feces had been emitted and 


that something like saliva had come from tlie mouth of deceased, 
moistening the cloth which covered it. He says that he made 
no further examination, and that ho saw no marks of violence 
upon her person. It is difficult to believe this statement, 
but the dcponeiib is not apparently a person of much intelli¬ 
gence, and however this may be, it seems probable enough that 
he was really ignorant of the actual state of the case until lie 
VOL. ix. • • 2 £ 
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was infurnu'd of it l>y Hlu’em Purainaiiiek (witness No. 2,) 
which he says occurred on the tlurd day after Oooiiabee’s death ; 
during this time he had been wandering about ho says like a 
madman,unsettled by the sudden catastrophe. Kulurndce further 
states that on taxing Khunjonee with what she had done she 
at first denied it, but on being told tliat he had his information 
from an eye-witness, sk’e j)roposed to him to say that Goonabce 
had hanged herself, and offered to arrange a second mai riage for 
him. 

The Darogah, Kalcechunder Bliya, witness No. G, being 
apprised of the circumstances, a.s stated by the Magistrate, 
arrived on the spot on the 20th March, four days after tlio 
murder. He proceeded to investigate the case and while he 
was hearijig the statement of Jhara llewah, tl>e first witness 
mentioned in this letter, Khunjonee fainted and remained un¬ 
conscious for some time. I do not attach very great importance 
to this fact, as it might so happen with an innocent person 
upon hearing for the first time evidence so criminating. 

Tlie body of Goonahee was of course exhumed and sent in to 
the suclder station, where it was examined without loss of time 
hy the Civil Assistant Surgeon, Mr. White, witness No. 5. Thu 
testimony which this gentleman gives is most imiiortaut, it 
effectually disposes of tlie suggestion of cholera and proves 
that the woman died of suffocation, which the witness observes 
would be brought about by force, applied precisely iii the man¬ 
ner described by the other witnesses. He also mentions a 
grave suspicion founded on the aj)pearancc of the stomach and 
intestines, that an attempt at poison had been previously made 
hy the use prohaldy of a substeuee at once irritant and sedative, 
lie states, however, that these organs were submitted to the 
usual tests, and that no actual trace of [joisou was discovered, 
but that a vegetable poison might have been used which would 
escape detection. 

The Mof'ussil soorutlial was not proved, the witnesses to it 
being unable to read and wrrite, and having denied that it was 
read over to them on completion. 

Against the prisoner Alumdee, it w'as shown that ho had 
notice from Amvrdec and Bheem of what had just taken place 
in his house, that notwithstanding he assisted in concealing the 
perpetration of the crime, and promoted the burying of the 
body, thus making himself an incidental accessary to the murder 
after the fact. He indeed admits this degree of criminality in 
his examination before the Darogah and also, in that before the 
Magistrate, which has been recorded and proved as a confession. 

This was the case against the prisoners. Khunjonce’s de¬ 
fence was simply denial, tlhe declared that she had been out of 
doors when Goonahee died and that the exhumation of the 
body four days after, was the sresult.of a conspiracy against hei-, 
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although she could point to no one as cither likely to injure 
her, or liaviug an interest in doing so. She called as witnesses, one 
little girl apparently under seven years of age, who appearing 
to be incapahlo of giving evidence, was not ej^amined and a 
woman named Hooha, who denied all knowledge of the circum¬ 
stances and stated that she had been away from home at a 
distance of two proJiurs journey fol some days before the 
murder. Alumdee simply denies tli« (Miarge but calls no wit¬ 
nesses. 
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The Jury* with whose assistance the case was tried, unani- 
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rnously convict Khunjonee, but 
declare Alumdee blameless. In 
this verdict as to the female 


prisoner, I quite concur. It is 
impossible I think that there can bo any question of her guilt. 
The facts of the case are somewdiat unusual, but verv simple. 
They ai'c jiob improbable and there is no ground either 
suggested or conceiviible for supposing thorn to liave been in¬ 
vented, and moreover, tliey tally so closely with the medical 
evidence as to forbid suspicion. 


JF 


It does not appear that the husband of the murdered-woman 
heenme aware of the real facts until a day before the arrival of 
the Police, and under all the circumstances, it is not surprising 
that be should have so long delayed to prosecute. 

In regard to Alumdee, 1 am compelled to dissent fi’om the 
V('rtlict of the jury, as under the circumstances detailed, it 
seems cleai- that be has legally incurred the guilt of an acces¬ 
sary in having eonecaled the crime of bis wife, and misrepre¬ 
sented the facts of the case, with a view to prevent her being 
brought to trial, though undoubtedly, there is mueh to be said 
ill mitigation of his conduct which seems only just within the 
limits of the law. 


It remains for me to slate the sentence which I would pro¬ 
pose to pass upon Khunjonee. It is not easy to point to any 
particular circumstance which renders her an object of mfTcy,for 
the act must have been as determined a murder as ever was 
committed. Put regard being had to the absence of previous 
malice to the sex, and peculiar condition of the eriminal«which 
probably made her extremely irritable, I should he on the 
whole disposed to recommend a sentence of transportation for 
life. It is right to observe tbat the conjecture of the Civil 
Assistant Surgeon as to the use of poison, thougli doubtless 
founded upon good medical reasons, is unsupported by any 
direct evidence of the finding or purcliase of any poisonous 
substance, or of the deceased having suffered while alive from 
any of the symptoms of jioisoning. If any such thing had 
2 F 2 • 
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l>oen proved, the complexion of tbo case would of course have 
been considerably worse even than it is at present. 

1 have recorded against Alumdee, a sentence of one year’s 
imprisonments with labor which, however, will not be carried 
into ctrect until the proceedings have been revised by the 
Nizamnt Adawlut. 

In reference to the concluding part of the Magistrate’s ob¬ 
servations, upon the pruoeedijigs of the Darogah, 1 do not feel 
that i am called upon to exjuvss any opinion. Where irregulari¬ 
ties or important omissions on the part of the police are appa¬ 
rent at the trial, having escaped the observation of the Magis¬ 
trate, or not having been suflioiently considered by him, it is, 
I apprehend, the duty of the Sessit)ns Judge to animadvert 
upon them and, if necessary, to briii^ them to the notice of the 
Commissioner, but where the Magistrate has himself perceived, 
and is prepared to deal with, the nogleet of duty, 1 see no neces¬ 
sity f(jr interference on the Judge’s part. 

1 have already noted the failure of the sooruthal and I have 
repeatedly had to remark u]>on the same shortcoming. It 
seems as well here to mention a mistake made by the Magis¬ 
trate in^this case, as it has been in otliers by his prodeeessors. 
In examining witnesses to the sooruthal instead of looking to 
the attestation of that document, the Magistrates are in the 
habit of questioning the witnesses as to wliat they saw on the 
occasion of the inquest. Now, it seems obvious to me, that the 
essence of a sooruthal is its being the intelligent and full record 
of what has transpired at an inquest, set down by an olHeer 
who is or should be experienced in such matters and understand¬ 
ing what is material, and vvinit is otherwise. This record made 
on the spot at the time, and assented to by the subscribing 
witnesses, forms a permanent history of the ciieuuistanees 
which cannot vary and which can he relied on by the Conrt. 
Whereas to substitute for the writtem rec-u'd, tire random 
recollections of the witnesses, is to substitute danger for safety, 
uncertainty for certanty, I should therefore be glad to see the 
police ttimulated to greater care in the legal preparation of 
these documents, and the Magistrates advised to pay attention 
to their proper attestation. 

Merharks by the Nizamut Adawlut. —(Present; Messrs. E. A. 
Samuells and H. V. Bayley ) 

Mr. E. A, Samuells .—The evidence of the two eye-witnesses 
in this case, Anardee Mundul and Bheem Puramanik, appears 
to be free from suspicion and is corroborated by the evidence 
of the Civil Surgeon and the admissions of the prisoner, Alumdee, 
in the Magistrate’s Court. 

The motive for the murder is not clear, but there appears 
reason to suppose that^the prisoner, Khunjonee, had an intrigue 
with the husband of the deoedsc«l, and this connection may have 
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furnished inducements to Khunjonee to get the deceased, who 
was a much younger woman than herself, out of the way. 

It is difficult to conceive a more deliberate murder, or one more 
entirely devoid of extenuating eireumstancea. I therefore 
propose to convict Khunjonee of wilful murder and to sentence 
her capitally. 

The Sessions Judge convicts Kliunjoifee’s husband, Alumdee, 
of being an accessary after the fact; fiecause, hearing of the 
murder after it had been committed, he buried the body and 
did not inform against his wife. It may be doubted however 
whether this is sufficient to constitute accessaryship. Full 
. knowledge of the felony and persohal assistance to the criminal 
sire both essential. Now in this case there were very trifling 
iMiirks. of external violence^ The prisoner, Alumdee, had no 
personal knowledge of the crime, and may naturally have been 
unwilling to credit the accusations he had heard against his 
wife. 1 would thereforo acquit Alumdee and direct his discharge. 

1 concur in the Sessions Judge’s remarks ou the subject of 
the evidence to aooruthals. i have remarked the same irregu¬ 
larity in tlie case of confessions : witnesses being que.stioned as 
to their recollection of the statements made by the contessing- 
prisoncr, instead of simply proving the record of the confession, 
and very recently we had a case in w'hich witnesses were 
examined as to the contents of a dying declaration. Magistrates 
ought to he aware that jiarolo evidence of what a witness or a 
ju isoner said is not admissible when they have before them the 
actual re(!ord of his stateim nt, attested by the proi)er officer. 

Mr. 11. V. Baylry.- i see no reason to distrust the evidence 
of Alahoodeen ami llheem Puramaniek, the eye-witnesses. It is 
to some extent supported by the statement of Alumdee but 
essentially and without possibility of collusion by that of*^he 
Civil Surgeon, Dr. Wliite. Tliis witness entirely refutes the 
jdea of cliolora having been the cause of death. 

As then this evidence is trustworthy, it proves clearly a 
deliberate murder by strangulation. 

The fact of the prisoner’s condition, i. e., having had a child 
about a month before, and of there being no clear evidence of 
jirevious enmity are stated by the Sessions Judge as grounds 
for not passing a capital sentence. Put 1 regret I cjffinot 
concur in this view. 1 think a capital sentence should be passed 
under the circumstances on record in this case. 


ISnD. 


July ]6. 

Case of 
Euunjonee 
Aijrut and 
another. 
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Case of 
Gobekb 
Teadau. 

The Magis¬ 
trate liaving 
r*('inmitfcd the 
prisoner for 
perjury on the 
ground of one 
of liis stato- 
nients being 
contradictory 
of another, tlie 
judge quashed 
tlie commit¬ 
ment and di¬ 
rect ed the 

Magistrate to 
charge tlie pri¬ 
soner with 
perjury in 
having falsely 
stated that a 
darogah and 
a burkundaz, 
defendants in 
the case in 
which prisoner 
had been Plain¬ 
tiff, had extort¬ 
ed money from 
him. The 
Magistrate ac> 
cordingly 
took the evi¬ 
dence of the 
darogah and 
burkundaz, 
and on this 
evidence alone 
committed the 
prisoner for 


GOVERNMENT 
*, versus 
G0REEB PEADAH. 

Crime Cir4EaED.—Wilful and corrupt perjury in havin'^ on 
the 2{3tU of March, 1859, deposed under a solemn declaration 
taken instead of an oath before Mr. T. B. Lane, Assibtant 
Magistrate of Rajshahye, tliat “ the said Burkundauz began . 
“ to beat us and said, Give me your * guard salaamee* money if 
“you do not now give me 12 Rupees 1 will beat you and wound 
“ you. Therefore, being unable to bear the torture of the 
“ beating, ice gme the lurhundaz 4 Ritpees which 1 had with me. 

“ He became very enraged and refrained from beating us only, 

“ on our promising to give hini 5 Rupees more from home the 
“ next day. Early next day Kodaee tSheikb’s nephew having 
“come to IMoliunpore to look for his uncle, we called him 
“ through the Burkundauz to the guard house, and Kodaee 
“ asked him whether he had brought anything. His nephew, 
“ Shabul Mundul, replied that lie had brought 5 Rupees .and 
“ after Kedaee had taken 5 Rupees and given it to the Burkttn- 
‘^dauz, the darogah sent for us and said, »fec.; and further the 
“ darogah enquired how much money was there, and Meheroolla 
“ Burkundauz replied, There are 100 Rupees. On his saying 
“ this, the darogah took the money from me and putting ib 
“under a large pillow which was on the bed he was sitting 
“ oj^ replaced the pillow, and remained sitting there such 
deposition being false and having been intentionally and 
deliberately made on a point material to the issue of the case. 

Crime Estahlisiieb.—W ilful and corrupt perjury. 

Committing Officer.—Mr. T. B. Lane, Officiating Magistrate 
of Ivajshal)yc. 

Tried before Mr. L. S. Jackson, Sessions Judge of Rajshahye, 
on the 7th May, 1859. 

Remarks hy the Sessions Judge. —The prisoner with another, 
ma^ a complaint against a police darogah to the effect, that 
after taking him up on a charge of felony, searching his house 
and carrying away some portion of his property, the darogah 
had extorted a sum of money, 100 Rupees, from the two men, 
and then released them. 

^rhe Magistrate having enquired into the charge found it to 
be perfectly false and malicious, punished one of the complainants 
summarily under Regulation VII. of 1811, and committed tlie 
other for t»'ial on the«harge of wilful perjury, under the Circular 
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Order No. 12G, dated 18th June, 184)1, on the ground of certain 
contradictory statements made on cross-examination. 

On perusal of the calendar, I was of opinion that the contra¬ 
dictions alleged vvero rather in the nature of prevarications; 
tliat they were not, if proved, likely to sustain a charge of 
poi’jury ; and that in the circumstances of the case it would he 
the fairest for all parties, if the prisoner were committed for 
substantive perjury upon his whole inlormation, the truth of 
which might be disproved by the evidence of the police officers 
and others. I therefore cancelled the commitment, and directed 
the Magistrate to commit afresh in the manner indicated. I 
intimated also, that he would be at liberty, if he chose, iio add a 
count for perjury under the Circular Order. 

The IMagistrate has accordingly committed, presenting the 
entire information as false ; and the darogaii and a Burkundauz 
Mcheroolla, have in my judgment, well substantiated the utter 
falsehood of the statement which prisoner made before "the 
IMagistratc, and which statement has been proved in the usual 
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the calendar 
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inanncr, gard to wliich 

The evidence of the darogah in particular is, in my mind, no evidence 
perfectly conclusive. He is an officer of high personal character then been 
liaving attained the second grade, has been educated at the 
Dacca college, and deposes m a manner wliieh convinces me prisoner could 
that the charge against him was wholly unfounded. not be coa- 

Thc prisoner has called further evidence in support of his yicted of per- 
original statement, but these witnesses are people of no 
character, and their testimonj’’ is by no means satisfactory. 

The circumstances of the alleged act of extortion arc, moreover, accused 
by no means probable, and the accusation seems to have been unsupported’ 
made from a purely vindictive fooling. by any corro- 

It was quite voluntary, and was preferred to the Magistrate borative testi- 
dircct. 


I Iiave, therefore, had no hesitation in concurring with the 
I’espocfcable jury who assisted mein trying the case, and have 
convicted the prisoner accordingly. * 


Kemarlcs hy the Nizamut Adawlut. —(Present: Mr. E. A. 
Sanmells.) The prisoner was apprehended by the darogah on a 
charge oi theft and his house was searched. He subsequently, 
cliarged tlie darogah and a burkundauz,of the name of Meheroolla, 
with having extorted’^lOO llupees from him as the price of his 
release. The Magistrate considered this complaint to be false, 
chiefly, apparently, on the ground of the contradictory statements 
of the complainant, and, these statements having been given on 
oath, he committed the complainant for perjury, tendering the 
contradictions in proof of the charge. The judge considering 
that the contradictory statements were mere prevarications and 
did not amount to perjury, cancelled the commitment and 
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directed the Magistrate to commit the prisoner for perjury on 
his whole charge against the darogah. 

The only evidence against the prisoner is that of the darogah 
and the burkundauz whom he had accused. Tlieir statements 
were susceptible of corroboration on many points, but none was 
tendered. The Judge was satisfied, from the manner in which 
he gave his deposition and from his high character, that the 
darogah’s denial of tlje charge was to bo relied on and he, 
therefore, convicted the prisoner and sentenced him to seven 
years’ imprisonment. 

Tlio judge ought not, I think, to have directed the Magistrate 
to commit the prisoner on what was, in fact, a totally dilferent 
charge from that which the Magistrate’s calendar originally 
contained. The truth or falsehood of the priaouer’s complaint 
against the darogah was not in issue in the first commitment, and 
there does not appear to have been any evidence of the falstdrood 
of this com[)laint on the record, which could ju^tify the Judge in 
assigning perjury to it and ordering the prisoner’s commitment 
on that ground. 

The conviction, which is founded simply on the oath of the 
persons accused by the pri.soner, cannot stand. If I wore to 
affirm such a conviction, no person bringing a charge against a 
darogah who hap])cned to enjoy the good opinion of the Judge 
and Magistrate of the di.sl rict would be safe. Perjury is not to he 
assumed because the story of one man apj)ears to he more 
credible than that of another. There must be certain proof 
adduced, independent of the oath of one of the parties, that the 
deposition of the otlmr h false. The senteuee of the lower 
Court is auuulled and the prisoner will be released. 
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Peesent : 

E. A. SAMUELLS, Esq., Judge. 


GOVERNMENT and SREBMUTTV MOTO BEBEE 


versus 


JADOORAM (No. 6.) SREEMUT'/v JULLEE (No. 7,) 
SHAM MUD ALl (No. 8,) and PET UN (No. 9.) 


Chittagon< 

1859. 


Ceimb Chaeged. —-.Isfc count, Nos. 6, 8 and 9, burglary and 
theft in the house of the plaintiff of property to the amount of July 22. 
Rupees 117-18, and wounding the plaintiff by burning; 2nd Case of 
count, Nos. 6 to 9, knowingly havitigin their possession property J4T>oorah 
obtained by ^he above burglary; 3rd coutit, No. 7, being an others, 
accessary before and after the fact. , 

Committing Officer.—Mr. T. P. Larkins, Magistrate of whioh"^ ^3*oiit 
Chittagong. of 4 prisoners 

Tried before Mr. E. Radcliffe, Additional Sessions Judge of bO'd confessed, 
Chittagong, on the 25th April, 1859. whole 

The prosecutrix declares that on a Sunday night in the month tho*^evi- 

of Falgoon, her house, was burglariously entered, and property adduced 

to the value of Rs. 117-13 carried off; that of the thieves she in oorrobora- 
recognised prisoner No. 6, who took from her person a silver tion of the 
necklace and four or five bracelets; that on the thieves laying confessions 
hold of her she cried out and in scuffle the light was extin- 
guished, when one of them went to the house of pi-isonerNo. 7, satisfactoiy 
who was a relative but at variance with her, and got from and there ap- 
thence a light; that they then set fire to some bamboo shav- pearing to be 
ings and burnt her on the face, elbow and other parts and cut stronggrounds 
her with a knife to induce her to show the property. On fail- that*the^°cor5 
ing they dug up the whole floor under her bed, discovered four fessions had 
pots, one containing 50 Rupees, another twenty Sicca Rupees been extorted 
and twenty Arcot Rupees, a tliird 14 belonging to witness by the Police 
No. 19, and a fourth, a quantity of Cowre^'S : they likewise®”*^ that the 
carried off a mat, some cloth and dhootg, a silk pocket handker- heeii^itiduced 
chief; &c., &c.; that in the morning Taiboolah and witness No. 20 by fear to ad- 
carae and found her insetisible; being tiierefore unable to here to them 
accompany them to the thaunah, she wont the succeeding day before tlie 
and deposed to much the same story, to which she adhered 
before the Magistrate. 

The prosecutrix being a low woman there are no witnesses to 
the fact. Witnesses Nos. 2 and 3, being relatives of prisoner 
No. 7, and who appear to have been laid hold of by the Police, ^ 
are decidedly unwilling witnesses, and their evidence in favor of 
the prisoners Nos. 6 and 7, must be accepted with caution. 

The Mofussil confession of prisoner No. 8 is proved to have 
been voluntary by the evidenoe of witnesses Nos. 6, 7, 8, and 
TOL. IX. 2 o 


trate. 
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the confession of prisoners Nos. 6, 7 and 8, in the presence of 
* the Joint'Magistrate, in the absence of the Magistrate, are 
proved to have been in every respect voluntary ; that even if 
the prisoners Nos. 6 and 7, had been maltreated by the Police, 
as attempted to be proved by witnesses Nos. 2 and 3, there is 
no doubt in my mind that the Foujdary confessions of the pri¬ 
soners Nos. 6, 7 and 8, vrere their spontaneous acts, being then 
under no apprehension,Reeling convinced that if they had suf¬ 
fered at the hands of the Police the indignities they are said to 
have done, they would have declared the same to the Joint- 
Magistrate, who, in a conference, has informed that the j)ri8oners 
had every opportunity of retracting, if they thought proper. 

Witnesses Nos. 4, 5, 17 and 18 before the Magistrate 
identify the necklace, the bracelets and the silk pocket hand¬ 
kerchief. Witness No. 4 here identities them as the property 
of the prosecutrix. Witness No. 5 is absent, and although 
sent for through the Magistrate, has not been found. No. 17 
was committed for perjury on the 19th instant, having declared 
on solemn affirmation taken instead of an oath, that he did not 
recognise the property. Witness No. 18 although not posi¬ 
tively identifying the articles as the property of the prosecu¬ 
trix, swore that she said the property was her own, and that 
if she recovered the whole, she would take these oniuraents as a 
part, meaning by that, that the necklace, &c., was her property, 
but as there was not much found, that she hoped the Police 
would exert themselves to recover the rest of the stolen proper¬ 
ty ; regarding the identity of the property, 1 request the atten¬ 
tion of the Sudder Court to the Magistrate’s abstract of the 
examination, wherein it would seem that no reasonable doubt 
regarding the identity of the property need be entertained, the 
ordeal to which he had put the prosecutor and prisoner No. 7 
being most satisfactory to the ends of justice. 

Witness No. 19 lives in the same house as prisoner No. 7 
who is her aunt hy marriage and saw her give a light to a man 
on the night of the burglary ; heard the prosecutrix’s cries two 
or three times, but prisoner No. 7 would not permit her to 
answer ; witness further declares that her fourteen Sicca Rupees 
had been carried off by the thieves ; on cross-examination tliis 
witriCtaS deposed that bud feeling existed between the prosecu¬ 
trix and i>ri8oner No. 7 ; that although the prisoner did not 
show her any part of the stolen property, she got the necklace, 
&e. the property of prosecutrix, as her share of hush money. 

Witness No. 20, on account of whose absence this trial was 
postponed from the 20th till 25th April, 1859, saw the prose¬ 
cutrix the next morning ; found her person burnt and cut as if 
with a sharp instrument \ saw the hole by which the burglarious 
entry was made, and tjje senseless state in which the old woman 
was lying; said that she recognjsed prisoner No. 6, that prisoner 
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No. 7 having absconded was apprehended by him on the Wed¬ 
nesday, and in the Mofussil he deposed that he believes from 
the bad feeling that existed between her and the prosecutrix, 
slie colluded with the prisoners and others to rob the unfor¬ 
tunate woman; he also identifies the property found, but as he 
did not mention this circumstance before, 1 place but little 
reliance on this part of his testimony. * 

Doctor Beatson reports twelve days^fter the robbery, that 
the prosecutrix had several marks of healed abrasions on the 
right arm and chest which may have been burns or scratches. 

All the prisoners plead not guilty^ and in his defence prisoner 
No. 6 declares that he was at the marriage-feast of one Sib- 
churn’s son at Poohchal on the night of the robbery ; that the 
prosecutrix was persuaded by Taiboolah to accuse him ; that no 
stolen property was found in his house; that he was taken by 
the Moliurrir to the prosecutrix’s, and in the evening to the 
Police Station; that he was then counselled to confess, but 
refusing was maltreated; that he was then directed to give up 
Ks. G to obtain an acquittal; that liaviiig been beaten by two 
Burkuudazes in the Mohunir’s presence, he was instructed to 
confess, and that he was not in his senses when he made his 
admission before the Joint-Magistrate. 

In the Mofussil this prisoner stated that on Sunday night in' 
Falgoon, he, prisoners Nos, 8 and 9 &o, went to prosecutrix’s 
house, when prisoner No. 9 and Agoo entered by a hole and 
gagged and blinded her; that prisoner No. 8 brought from the 
house of prisoner No. 7 a light; they then dug up the floor and 
found about Rs. 100, in cash, some cowrees, four bracelets and a 
necklace, a pocket handkerchief, &c., &c.; that he gave to prisoner 
No. 7 the necklace and bracelets ; that he got Rs. 6, and the rest 
of the booty remained in the hands of prisoner No. 9. 

Before the Joint-Magistrate, that on the day prior to the 
robbery, prisoner No. 9 had informed him that prisoner 
No. 7 had told him of a Mahomedan woman possessing some 
wealth ; that if he would join he would get her share ; that 
he and prisoner No. 9 accordingly agreed; that he being 
outside, prisoner No. 8 liaving made the burglarious entry, 
opened the door for prisoner No. 9 and others; that prisoner 
No. 9 gagged her wliilst the robbery was in progress,* that 
Rs. 6 was given, him by Petun; that prisoner No. 9 burnt 
the prosecutrix, but bow, he cannot say ; that, on being arrested, 
he gave up his share of the booty ; that he made a sitnilar con¬ 
fession in tlie Mofussil on being maltreated, althougli prisoner 
No. 9 forbad him; that although his confession was extorted 
by the Police, his admission before the Joint-Magistrate was 
his spontaneous and voluntary act; that he had no witnesses 
to produce, bub after committal he desired to prove aii alibi. 
Prisoner No. 7 denies all knowledge of the aifair that the 
2 G 2 
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Police tortured her and made her point out who came to her 
huu.^e for a light; that the necklace and four bracelets pro* 
duced by her were her motlier's property. 

In the Mofussil she admitted that on tite night of the rob* 
bery, prisoners Nos. 6 and 8 catue to her house for a light; that 
on going away they told her not to mention their names and 
gave her the necklace^and bracelets which she produced ; slie 
denied having counselled the r*)bbery. 

Before the Joint-Magistrate she said, that hearing theprose- 
cutiix’s cries for aid, she called her niece witness No. 19 ; that 
two or three men laid hold of her and prevented her crying out; 
that on her remaining silent they promised to give her some¬ 
thing, they tlieu lighted a light, and after the committal of this 
robbery gave her the necklace and bracelets whic;h she delivered 
to the Mohurrir with ])rosecutrij£’8 knowledge ; that she was 
beaten by some of the Police whose names she did not know. 
Prisoner No. 8 says he was at Julliaghatta on the night of the 
robbery ; that he returned home on the Tuesday following, and 
that on tliat night his house was searched without effect; tiiat 
he was placed in the thannah stocks and persuaded to confess; 
that the next morning he was beateu by two Burkundazes with 
a wooden shoe, and tlien taken to the Moburrir’s cow-house; 
that his fingers were bound and he was otherwise tortured, but 
that treatment failing to induce him to confess, the Mohurrir 
directed him to bring some money wly^n he would be released ; 
that hereupon he was accompanied home by two Burk undazes 
and Bold paddy for lis. 4, which sum he brought to the^/^are^ / 
that he was then re*imprisoned iu the cow-house and salt and 
water thrown in his eyes ; that he cannot say what was writ¬ 
ten ; that he was detained two days without food ; that he was 
instructed by the Burkundazes to make the same statement as 
before, but this story he was unable to substantiate by evidence. 

In the Mofussil he declared that he in company with pri¬ 
soners Nos. 6 and 9 <&c. proeee led to prosecutrix’s house ; that 
prisoner No. 9 cut tlie hole ; that prisoners Nos. 6 and 9 entered 
the house, and having brought a light from the dwelling of 
prisoner No. 7 demanded her money ; that prisoner No. 9 then, 
burnt her, and prisoners Noa. 6 and 9 dug up the floor and plun¬ 
dered'about lis. 100, in cash and the above enumerated articles; 
that prisoner No. 6 received Bs. 6, prisoner No. 7 a necklace and 
four kharooa, himself Es. 4, one Agoo Us. 6 and the remainder 
was in the possession of prisoner No. 9. 

In the Foujdary this prisoner declared that he, prisoner 
No. 9 and Agoo (at large) went to prosecutrix’s bouse; that 
they entered the dwelUng and be remained outside; that the 
prosecutrix called fur aid; that Agoo dug up the floor; that the 
property as above waasdi^overed; that prisoner No. 9 gave to 
prisoner No. 7 the silTer ornaments as hush money; that pri* 
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soner No. 6 received He. 6 ; himself Rs. 4 ; Agoo Rs. 6 and the 
remainder was in the hands of prisoner No. 9 ; that he gave his ' 
share to the Police ; that prisoner No. 9 burnt the old woman ; 
that prisoner No. 7 had informed him of her being in possession 
of some treasure ; that although he had confessed under a sense 
of fear in the Mofussil, his present confession was altogether 
spontaneous, no one having threatened, {iersuaded, or maltreated 
him. * 

Prisoner No. 9 denies all knowledge of the affair; says he 
was at one Hussan Ally’s house selling paddy ; that on the 
Tuesday he returned home; that he was apprehended without 
cause; that although the covvrees were found iu his house, he 
had ten times as many there ; that the handkerchief was his own 
property and worn by his son at the Eed ; that the Sicca Ru¬ 
pee (one) was his own also. 

In the Mofussil he states that he is only acquainted with 
prisoner No. 6, with whom be is at variance and therefore he is 
accused. 

Before the Magistrate he observes that he isaccused because on 
the complaint of prisoner No. 7, he was once the means of prose¬ 
cutrix’s son Hussan Ally being placed in the stocks; that pri¬ 
soners Nos. 6 and 8 causelessly took his name; that he was 
absent at Rozussurree. 

Witnesses Nos. 21 to 28 (excepting No. 23 absent) declare 
that prisoner No. 6 w'as at Shibcliurn’s marriage-feast on the 
night in question at Barytea; but the prisoner himself said he 
was at Poorubchal, distant according to witness No. 24, three 
prohurs, to witness No. 26, ten or twelve ghurrees, and to 
witness No. 28, ten ghurrees from the village Barytea. Wit¬ 
nesses Nos. 30, 31 and 32, relatives of prisoner No. 7, fail to 
recognize the ornaments given up by her. Witnesses Nos. 33, 
36 and 39 say nothing in favor of prisoner No. 8, he himself 
declaring that he sold the paddy to raise Rs. 4, whereas witnesses 
Nos. 30 and 39 state that his mother did so. Witness No. 39 
could not say to whom the paddy was sold. 

Although prisoner No. 9 says he was at Ragapury or at some 
place on the river Shunkur selling paddy, none of liis witnesses 
Nos. 43 and 45 substantiate the fact. No. 45, his brother-in- 
law fails to recognize the silk pocket handkerchief whiclf the 
prisoner admits having given up to the Police. 

The prisoners have altogether failed to offer any proof of 
maltreatment, and I think it is inferrible that if they sustained 
at the hands of the Police the indignities they now declare 
that they did, they would have represented the fact to the 
Joint-Magistrate, and not repeated their confessions in his pre¬ 
sence, assuring him that although they had been somewhat 
illtreated, their declarations before him were their own volunta¬ 
ry and spontaneous acts: from the evidenoe for the prosecution 
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and Dr. Beatson’s report, it is clear that the prosecutrix must 
have been considerably tortured by the robbers, at the head of 
whom, liad the evidence been stronger, I would have placed 
prisoner No. 9; if the confessions of prisoners Nos. 6, 7 and 8 
were compulsory, why was not a confe.'»sion from prisoner 
No, 9 extorted ? No reason presents itself to my mind, and 
therefore I am altogether unprepared to receive the prisoners’ 
versions unsubstantiatfid by proof. We have full proof that 
the property found in the possession of prisoner No. 7 belongs 
to the prosecutrix, more especially as the prisoner’s own wit¬ 
nesses fail to recognize the ornaments as her mother’s. It is 
proved that this prisoner entertained feelings of dislike against 
the prosecutrix, and on the evidence adduced, it is inferrible that 
she counselled the robbery, and from her taking no steps to 
cry out or prevent the attack and by her giving the thieves 
a light, it would seem clear that she sided with, aided and 
abetted them, the evidence being therefore clear against the 
prisoners, and their defence futile, and taking into consideration 
the aggravated circumstances under which this robbery was 
committed, I would sentence prisoners Nos. 6 and 8 to ton 
years’ imprisonment with labor in irons. Prisoner No. 7 to 
six years’ imprisonment with labor suitable to her sex and pri¬ 
soner No. 9 to seven year.s’ imprisonment with labor in irons, 
and under Act XVI. of 1850 to the payment of a line of Ru¬ 
pees 96-9 being the amount of property unrocovered. 

lieviarks hy the Nizamut Adawlat. —(Present; Mr, E. A. 
Samuells.) I his is an extremely unsatisfactory case. In the 
first place, although there seems no reason to doubt that a 
burglary did take place in the house of the prosecutrix, we have 
no evidence whatever on which we can rely relative to the 
details. The burglary is said to have taken place on the night 
of the 27th February. It does not appear that any respectable 
people in the village were made acquainted with wliat had 
occurred, or that any information was given to the gomashta or 
other zemindary agent in the village. The sole witness we 
have to the fact of plaintiff’s house presenting any appearance 
of a burglary is the chowkeedar. He admits that he gave no 
information on the 28th and though he says he went to the 
thanhah on the 29th, there is no proof of the fact. The Mo- 
hurrir denies it, and there is no apparent reason why the 
Mohurrir should have told a falsehood in this matter. He 
evidently did not intend to conceal the crime for he reported it 
next day. The chowkeedar says that the prosecutrix told him 
on the morning after the burglary, that she had recognized the 
prisoner Jadonram, but when ho reported the burglary at the 
thannah on the Ist of March, he did not mention this and 
there is no proof that%he prosecutrix himself mentioned it to 
any one before she saw the Mohurrir. Borne doubt also rests 
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on the prosecutrix’s statement that she was burnt by the 
thieves to compel her to point out lier money, for the evidence ‘ 
of the doctor who examined her twelve days after the bur^^lavy, 
shows that there was then no trace on her person of any thing 
beyond a few abrasions which he says may have been bums or 
scratches. 

Then as to the property alleged to hafve been recovered, one 
necklace and live bracelets are produced by the mother of pri¬ 
soner Jullee Bha who resides in the same compound with the 
prosecutrix. But there is not a tittle of evidence that they 
belong to the prosecutrix. They are not recognized by any 
witness, and two of the witnesses for the prosecution Ajmut Ali 
and Oomed Ali who are stated to be respectable men, depose 
that the prosecutrix at first denied that they were her property, 
on which the Mohurrir told her to put them on and they would 
become her’s. The Judge and the Magistrate seem to have 
thought that the fact stated in the Magistrate’s grounds of 
commitment of the prosecutrix being able to pick out the 
ornaments from a heap of otliers in the Magistrate’s Court, (a fact 
with respect to which some evidence should luive been given if 
it was intended to rely upon it) wliile the prisoner was unable 
to do so, is conclusive proof that the ornaments belong to the 
former, but they appeiiy to have over-looked the fact that the 
prosecutrix had ample opportunities of becoming acquainted 
with the appearance of the ornaments during the Mofussil 
inquiry, even if she liad not been in the habit of seeing them in 
the possession of Jullee Bha’s mother. Wliy this poi son was 
not examined, does not appear. The Magistrate blames the 
Mohurrir for not sending her in, but does not explain why he 
did not send for her himself. 

It is admitted that the prosecutrix and Jullee Bha are at 
enmity. It is certainly not an ordinary occurrence for thieves 
to leave a portion of their plunder with a wo*man living in the 
same eouipound with the person tliey have plundered, and the 
evidence of Ajmut Ali and Oomed Ali coupled with the suspi¬ 
cious proceedings of the Police on which the Magistrate 
comments, ought to have induced him to collect all available 
evidence, wliicb could throw any light on tlie transaction. 

We have no evidence as to the place whence Jullee fitia’s 
mother produced the oniaments. There is no proof whatever 
that they were concealed. The same is the case with the only 
other piece of jn^operty capable of recognition tlie silk handker- 
ebief, said to have been found in the house of the prisoner 
Petuu. There is but one witness to the handkerchief having 
been found at Petun’s, and he does not know where it was 
found or who found it. The Judge says, that witness No. 4 
identifies this and the other property found, but this is a 
mistake. The only witness who jpeaks on the subject is No. 7 
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and all that he says ia, that prosecutrix had a handkerchief and 
‘ ornaments like these, but iie cannot say whether they are the 
same or not. 

With regard to the confessions of the prisoners Jadooram, 
Jullee Bha and Shauiinud Ali, it is quite impossible to {)lace 
any reliance on tliem. The prisoners tliemselves say that they 
were compelled to confess by being beaten. Tliis is corroborated 
by the two most re6{iectal)le witnesses tor the prosecution. 
There is no evidence of any voluntary confession in the Mofus- 
sil of Jadooram and Jullee Biia. The attestation of the 
witnesses in Jadoorani’s confession is dated the Ist of Marcdi, 
wliereas the answers of the prisoner are stated to have been 
taken on the 2nd. None of tlie confessions of the prisoners 
though taken on the 2nd or 3rd, appear to have b<*en sent in 
before the 5th. Tliis beais out the statement of Ajmutooilah 
who saj's, that the witnesses to the confession were made to 
sign blank papers, and raises a strong suspicion that the Police 
have been tampering with the confessions. Jadooram and 
Jullee Bha it is true repeated their confessions to the Joint- 
Magistrate, but there is no corroboration of these confessions. 
If they were true, the prisoners would certainly have been 
able to produce a larger amount of money than tlie 0 and 4 
rupees obtained from Jadooram and Bhuinmud Ali, which is 
just about the amount it might be expected would be found 
in the houses of people of their class, and the Police would have 
been under no necessity of detaitiing the confessions, and 
resorting to the cemduet described by the witnesses. Wo 
should also in that case have had property undoubtedly belong¬ 
ing to the plaintiff found in the prisoners’ houses, and evidence 
would have been forthcoming both to the identity of the pro¬ 
perty and the search of the prisoners’ houses. There is nothing 
of the sort here, and there is much on the record to induce me 
to believe that the Mofussil confessions were extorted, and that 
the prisoners may have been induced by the threats or induce¬ 
ments held out bv the Police to adhere to them before the 
Joint-Magistrate. Such conduct I am afraid is by no means 
rare. I had a case before me to-diiy in which the Police compel¬ 
led a prisoner to adhere to his Mofussil confession by a threat 
of 66'nding in the women of his family if he did not, and I have, 
in the course of my experience, met with many other cases of 
a similar nature. Against Petun there is no evidence whatever. 
There is no certainty that the handkerchief was found in his 
house, nor is it proved that it belonged to the prosecutrix. 
The Moulvee convicts Petun chiefly on the confessions of some 
of the other prisoner before the Magistrate which he ought 
to have been aware was not evidence against him. 1 must acquit 
the whole of the prisdners and direct their immediate discharge. 
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C. B. TREVOR, Esq., Judge , and G. LOCH, Esq., 

Officiating Judge 


GOVERNME..\'T 

versus 

SAMUEL WASHINGTON JOHNSON. 


24-Pergun. 

nahd. 


Crime 

wife. 


Charged. —Wilful murder of Sarah Johnson his 




August 15. 


* Mr. J. S. Boll. 

Mr. 8. Wright. 

Baboo Turukiiath Sen, 


fo the 
use by the pri¬ 
soner of tlie 
words “ he 


Committing Officer.—Mr, C. P. Montresor, Magistrate of 
the 24-Pergunnahs. ^muel 

Tried before Mr. E. Jackson, Officiating Additional Sessions Washington 
Judge, on the 24tli April, 1859. Johnson. 

Semarlcs hy the Officiating Additional Sessions Judge, —I 
conducted this trial with the assistance of the three gentlemen 

noted in the margin,* who sat with 
me as assessors. i.),e only one 

The prisoner Samuel Washington witness Imcl 
Johnson pleaded not guilty. Me is been consist- 
a native of Richmond in Virginia, a black man, of slave origin. through 
He is charged with having on the night of the 31st March last, 
beaten his wife Sarah Johnson, also a black woman from the 
United States, to tl»at extent that she died before morning. 

There is but one witness to the assault upon the unfortunate would boat his 
woman. Witness No. 1, Mr. Lorries, deposes that he occupies wife to death,” 
a house in the same compound as the prisoner and his wife 
did, about a hundred feet distant from them ; the prisoner was ^ords are tlie 
married to his wife about the 12th March last; she had, however, best evidence 
lived with him for several months previously ; the prisoner was of his inten- 
in the habit of beating his wife; the witness, therefore, was not tion. the crime 
surprised when he heard on the evening of the Slst March, ^ould^^clearly 
about 8 or 9 o’clock, the wife being beaten and calling outf; the have amount- 
witness took no notice of it, but went to sleep. Later in the ed to wilful 
night about 11 o’clock, he was awoke by the prisoner calling murder; that 
out to him. He went out and saw the prisoner’s wife up to evidence 
the waist in a tank in the compound, the prisoner standing on an^'^tUrough- 
the steps of the ghaut leading to the tank, abusing her and shows a 
kicking her. The woman was pulled out of the tank, and the tendency toei- 
prisoner requested the witness to put several questions to his aggeration, 
wife, the last of which was as to whether she had committed f'he 

adultery with a Mr. Fells. Slit denied that she had. 

9 n 2 


rpt nature and 
“ cu'cuinstances 
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of tlie case as 
disclosed in 
that evidence, 
which is all 
the Court has 
to rely on, the 
actual inten¬ 
tion to kill is 
not fairly in- 
forrible. Held 
also, that there 
in not on the 
record, evi¬ 
dence of pro¬ 
vocation giv¬ 
ing rise to tlie 
prisoner’s pas¬ 
sion sufficient 
to establish 
the positive 
absence of in¬ 
tent to kill, 
and thus to 
reduce his 
crime to man¬ 
slaughter or 
simple culpa¬ 
ble homicide; 
that, conse¬ 
quently, the 


prisoner, however, immedialely commenced throwing every thing 
he could lay his haiuls upon at her. The dishes and the 
crockery which were on the table, an American wooden clock 
and a chair were all successively thrown at her, and the 
broken pieces were taken up and again thrown at her. The 
clock marked A, a broken dish B, and a broken stick G, are 
produced in Court and identified by the witness as a portion 
of the things which 'the prisoner threw at his wife. She 
became much exhausted and the witness endeavoured to stop 
the prisoner. But the latter continued to strike her, and 
declared that he would kill her. He did, however, desist after 
a time, and the witness left them and went to bed. He states 
that he again the same night heard the sound of beating and 
of the woman’s groaning, and again later in the niglit, heard 
her groaning in a weaker voice. The next morning his suspi¬ 
cions were roused by prisoner telling him that^is wife had 
run away during the night and by seeing that the prisoner’s 
house-door was padlocked. He sent word to the thannah and 
on the Police coming, the prisoner admitted that his wife had 
died from the effects of the blows which he had given her, 
though he had no intention to kill her. 

Witness No. 2, Tarineeeburn Sen, Darogah of Thannalj Eii- 
tally, and No. 3, Mr. Tayler, Inspector of the Entally Division, 
prove going to the prisoner’s house on the morning of the 1st 
April, having heard from Mr. Dorries that there was some sus¬ 
picion of the prisoner having killed his wife, they found the 
prisoner at his tobacco manufactory which was close by, ho 
admitted having beaten his wife and that she had died incon¬ 
sequence, but declared he had had no intention to kill her. They 
examined the premises when the prisoner unlocked the door ; 
found the dead body of Mrs. Johnson lying on the cot with the 
musquito curtains down ; found blood on the clothes, the floor, 


prisoner is and the walls of the house, both inside the room and outside in 
^*im^ of 111^ verandah, also on the steps of the ghaut; they saw Uie body 

cahT ^taking covered with wounds above the wais-t; they saw the floor 

human life strewed with broken crockery and a broken clock, and Mr. 

when not Tayler found the broken stick C, as well as a large bamboo club 
shewn to have in the room. Mr. Tayler describes the appearance of the room 
as if every thing was upset. The stick C, is nearly four feet 
five absence*of ^ heavy stick of wood. There can be 

intention, or doubt that the prisoner struck his wife with this. It is 
with the pre- fresh broken. The club F is a large bamboo, six feet long and 
aenoe of actual very thick, a blow from which must have killed the person 
hitontion to struck or brokjen a limb. It is covered with blood. But it is 
giwated’ c^- lectorily proved that the blood was the result of a fracas 

pable homi- which the prisoner had with some palkee-bearers a few days 
oide. before, and tliere is nc^ reason whatever to believe that the 

yrisoner prisou'er struck his wife with iti 



CASES IN THE NIZAMUT ADAWLUT. 


225 


Witness No. 6, Albert Mitchell, deposes that he lives in Zigzag 
Lane, Calcutta; that the tobacco manufactory belongs to him ; 
that he has given Johnson a four-anna share to carry it on ; 
that word was sent to him on the morning of the Ist April 
that something had occurred, and he went down to the manu¬ 
factory, the Police came very shortly after. Nothing passed 
between him and Johyson regarding Hihe murder before the 
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Police arrived. And he knows no reastn why Johnson should sentenced, in 
beat or murder his wife. accordance 


Witness No. 7, Mr. Baillie, the Assistant Surgeon of the 
24-PeTguniiahs, deposes tliat he examined the person of the 
deceased Sarah Johnson and refers to his report dated the gionaJudge, to 
2nd instant, for detailed particulars of the wouuds he then imprisonment 
observed upon her, they being very numerous, of a very peculiar with labor and 
shape aud description, such as might have been caused by m trans- 
broken disjj^es and the clock, the tin-dial plate especially. ^ 

The wounds were on the head, neck, chest, and above the 
waist and on the thigh. The severest wounds and those which 
probably caused death, were two cuts on the head penetrating 
to the skull, but not fracturing it. But all the wounds must 
have contributed to cause exhaustion and subsequently death. 

Witness No. 8, William Jardine, deposes that he lives not far 
from the prisoner; that on the 31st March about 7 or 8 in the 
evening, he observed the prisoner and Mr. Fells fighting and 
abusing each other on the road before his house, he went down 
and parted them, and they went to their houses. He does not 
know what caused the quarrel nor is he aware that the prisoner 
has any good cause to suspect his wife. This witness and 
witness No. 1, attest the prisoner’s confession made before the 


darogah. 

Witnesses Nos. 9 and 10, Serjeants in the 24-Pergunnah3 
Police I'oice, attest his confession before the Magistrate of the 


24-Pergunnahs. ^ 

In both confessions the prisoner admits the assault on his 
wife, without any intention of causing her death, attributing it 
to rage caused by his being convinced of her being unfaithful 
to him. 


Witnesses Nos. 11 and 12, are up-country natives of low caste, 
who live near tlie prisoner’s house ; they depose they h«ard a 
disturbance and cries and noise as if the prisoner was beating 
his wife proceeding from his house. 

Witness No. 13, was produced to prove the finding of a 
shovel and a grave partly dug in the compound of the prisoner’s 
house. 1 did not liowever examine him- Witness No. 1, deposed 
to this fact and brought it to the notice of the l*olice. He 
did not discover it till the 2nd of Ajiril, when observing the 
shovel standing in the ground, he went up to it aud saw a 
grave one foot deep and six fetit long dug. He supposed that 



226 CASES IN THE NIZAMUT ADAWLUT. 


1859. 


August 16* 

Case of 
Samttbl 
Washinotok 

JuHNSOK. 


Johnson had intended to have buried his wife there, I have no 
doubt that this was the ease. It must have been dug at day¬ 
light when he found his wife was dead and he had made up his 
mind to put about the story that his wife had run away. There 
is no ground for supposing that it was dug before. The Police 
should have discovered this when they were examining the 
premises the morning aftbr the murder. 

Witness No. 14, was brought forward to prove that the 
prisoner had, on a previous occasion, assaulted him. But I did 
not think it necessary to record this evidence. 

The prisoner when called on lor bis defence admitted that he 
had struck his wife as deposed to by the witness Mr. Dorries, but 
denied that he wished to kill her or that he said so. He stated 
that he had been three years in Calcutta, had here met his wife 
who was a black woman, from the United States like himself, 
had lived with her for a long time before marriage. She had 
been constantly unfaithful to him, still he had married her. 
From the day of their marriage till the day on which the 
assault took place he had no reason to suspect her of infidelity. 
On that day she had permission from him to go to some ship 
to bring away some clothes. She bad gone and returned in tbe 
evening in a carriage with Mr. Fells and adinitti d that she bad 
been treated by him and been drinking with him during the 
day. He had an altercation with Mr. Fells in consequence. 
After Mr. Fells left he was very angry with his wife and 
upbraided her for disgracing him. Slie at lust made use of a 
disgusting remark regarding her intimacy with Mr. Fells, 
which so enraged him that he beat her and struck her with 
every thing he could lay hands on. She escaped from him and 
ran into tbe tank, when he called Mr. Dorries, and the scene 
passed between them as described by the witness, except that be 
did not sny he wished to kill her. After the witness’s depar¬ 
ture he called his wife to come and take ,olF his shoes, she said 
she was too weak. He? therefore placed her in her cot, and he 
went to sleep himself. He found her dead in the morning. 

The assessors give in the following verdicts. 

Verdict oi Messrs. Bell and Wright. “ Our verdict is 
that the prisoner is guilty of wilful murder. The deceased was 
cruelly and brutally assaulted and the injuries she received 
caused her death.” 

Verdict of Baboo Tarulinath Sein. “ After a careful considera¬ 
tion of the proceedings of the case, I am of opinion that tbe 
prisoner Johnson is guilty of the crime charged against him 
i. e. the wilful murder of his wife. There was, it is true, some 
cause for jealousy, but that does not make the crime excusable 
in the present case. Tjjie prisoner appears to have persevered 
in beating his wife with things which he well knew could 
occa.sion instant death. The pi.’isoner confesses almost every- 
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thing advanced against him by the witness to the fact, Dorries, 
and the circumstantial evidence supports the deposition of that 
witness fully.” 

I agree with them in consideiiug that the evidence proves 
that the prisoner is guilty of the wiltul murder of his wife. 
His only excuse for the brutal and continued and repeated 
assaults, winch he appears to have made on his wife in fits of 
uncontrollable passion, on the night of tlie 31st March, is that 
he had some reason to suspect her of having been unfaithful 
to him in her intercourse that day with Mr. Fells. 1 have no 
doubt he thought the remark made by the deceased above 
alluded to as admitting her guilt. But even if it had been 
established, it cannot, under the circumstances, be admitted as 
any palliation of his crime, he having deliberately not only 
cohabited with her after she had been unfaithful to him, but 
even married her. I am of opinion, however, that the prisoner 
had no determined premeditated intention to murder the woman. 
I therefore recommend a sentence of transportation for life being 
passed upon him and refer the trial for the dual orders of the 
Nizamut Adawlut. 

Remarks ly the Nizamut Adawlut. —(Present: C. B. Trevor 
and G. Loch.) Tho Sessions Judge, together with the as¬ 
sessors who sat with him on the trial, have found the prisoner 
Samuel Washington Johnson, guilty of the wilful murder of 
Sarah Johnson, his wife, and the Sessions Judge in the absence 
of a premeditated intention on the part of the prisoner to murder 
the woman, has recommended that a sentence of transportation 
for life should be passed upon him. 

The deposition of the medical officer, Dr. Baillie, is to the 
effect that he “examined the body of the deceased Sarah Johnson 
“ on the evening of the 1st April, and found several severe 
“ scalp wounds on the head, several cuts about the face, chest, 
“ neck, person, and arms, and on the right thigh \ that the 
“ injuries on the head were the immediate cause of death, but 
“ all the other wounds contributed to occasion and hasten death 
“ by exhaustion ; that the wounds on thS head laid bare, though 
“ they did not fracture, the skull; there was an extravasation 
“ of blood between the bone and the integuments; the body 
“ was that of a healthy woman without any disease to slforteu 
“ her life; the two wounds on the head alone might have 
“ caused death, but this is not certain; these wounds may have 
“ been caused by a dish or a soup-tureen thrown with great 
“ violence, for instance if she was crouching down and he was 
“ standing over, and threw them at her with great force ; tho 
“ large club produced would have fractured her skull, and there 
“ were no marks on her which that club could have made, but 
“ the outs and marks were peculiar ; they might, some of them 
“ have been inflicted by the cloak and dial marked A, or by the 
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“ stick marked 0. or the |iish B ; in fact, they were such as 
“ would have been seen upon her if she had fallen on a quantity 
“ of crockery ” 

There is only one witness who can give direct evidence as to 
the mode in which these injuries were inflicted on the deceased ; 
timt witness, Dorries, before the Sessions Judge deposed that 
“ about 8 or 8|^ P. M. orf Thursday the Slat March, he was in 
“ Ids house when he heard the prisoner beating his wife ; she 
“ was crying ovjt; he did not take much notice but went to bed ; 
“ about 11 or 12 o’clock he heard prisoner calling out to him; 
“ he went out and saw prisoner at the ghaut beating his wife ; 
“she was in the water up to her waist; it was a dark night 
“ but he could see them botlv; 4ihat prisoner could not reach 
“ his wife with his hands but he struck her with his feetthat 
“ prisoner wore at the time a patent leather boot; tliat he was 
“ abusing his wife very violently and she was crying and begging 
“ not to be beaten any more; that prisoner desisted and called 
“ on his wife to come up stairs and go into her room ; that she 
“ was afraid and would not come, so he dragged her up; that 
“ prisoner Johnson then said, I have something to say to you be- 
“ fore her. I want you to be a witness ; that they went into the 
“ room: that Sarah Johnson was sitting on a chair close to the 
“ bed ; Johnson took up a Bible and gave it into his wife’s hands 
“ and told witness to ask her if she knew that Bible ; that be 
“ did as he was told ; she said she did know it; there were a 
“ couple of ribbon markers in it which she also said she knew ; he 
then asked her if she ever perused that Bible ; she said, Yea; 
“ Johnson then said. That is enough, and he commenced beating 
“ her before him ; he struck her with the dishes and the plates 
“ which were all on the table, he threw them at her whilst she 
“ was sitting on the chair between the bed post and the window. 
“ Witness did not see him strike her with a dish in his hand, 
“ he kept throwing things at her, he threw a wooden clock at 
“ her, like that marked A ; all these things struck her. Brisoncr 
“ was standing about three or four paces f#orn her, at last when 
“ prisoner found nothing else he threw the chair at her, witness 
“ saw the woman was wounded and bleeding all over tlie body and 
“breast, and begged Johnson to desist, but he continued to beat 
“ her'and said, ‘ 1 am going to beat her to death,’ he gave no 
“ reasons for this ; at last she began to cry out for some water ; 
“ witness took a glass which was on the table and some water 
“ from a goblet which was beneath it and gave it to the woman. 
“ Johnson told him not to do so, though witness said shc^ was 
“ very weak and dying; witness left them, and Johnson wished 
“ him good night; witness went to his own house and to sleep, 
“but was awakened up again by the noise of Mrs. Johnson 
“ crying out, ‘ Oh dear, don’t kill me, don’t kill me,’ and he 
“ heard the noise of some one Vesting another ; witness listen- 
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“ ed a little but could not hear any noiae for a time but he then 1859- 
again heard, in a weaker tone, Mrs. Johnson’s voice calling out, . . ,g 

“ ‘ Oh dear ! oh dear !’ Witness went, listened again and saw 
“ nothing more till the morning.” 

The witness then goes on to depose that, in answer to a 
question put by him to the prisoner on the following morning johuson. 
regarding his wife, he said, “ Siie has ruh away.” He, in answer 
to questions put to him by the Court, swbre “that he distinctly 
“ recollected the prisoner saying that he would b^t his wife to 
“ death, though he may not have mentioned it before the 
“ Magistrate and may not have recollected it then; that the 
“prisoner did not strike his wife with the club marked F. in 
“ his presence, nor did he strike her much with the simrt stick * 

‘ in his hand ; that he did not know what the prisoner and his 
‘ wife alluded to regarding the ribbon markers, but prisoner 
‘ taxed her with having behaved badly with a Mr. Fells, 

‘though whether prisoner had any real cause of jealousy or not 
‘ he knew not; that he heard the prisoner’s confession before the 
‘ police that he had beaten his wife, but did not mean to kill 
her; that he did not at once inform the police whether he 
heard Johnson say that he would beat his wife to death, 
because it is his habit to beat her, and he, witness, did not 
“ think he was going to kill her,” 

On turning to the depositions given by the witness before 
the Magistrate and the police, with u view of testing the deposi* 
tion before the Sessions Judge by them, it appears that they 
both are less full than his last deposition, for in his evidence 
before the darogah, the.witness does not state that he saw the 
assault made by the prisoner on his wife after their return to 
the house from the ghat, but that he heard the noise of beating 
after he had been permitted to leave the house and shortly after 
be heard the woman ask for water which the prisoner refused to 
give. The witness in fact, omits the whole aecount of the 
assault which he subsequently details at length in his deposition 
to.the Magistrate, and which if it occurred in his presence, 
he must have remembered when examined by the police. 

His deposition before the Magistrate is in all material points 
but one, in accordance with what he has stated before the 
Sessions Judge, though there is an evident tendency to exagger¬ 
ate in each succeeding deposition. The point in which the 
discrepancy exists is that ho never stated either before the 
Police or the Magistrate, that the prisoner said he would beat 
his wife to death. 

Tlie prisoner in his defence before the Sessions Judge, admits 
having been in a great passion with his wife, for having dis¬ 
obeyed and disgraced him, and with having beaten lier severely 
by throwing at lier several articles of crockery, &o,, but pleads 
that he had no intention to killjhis wife, who died from exhaus- 
voij. IX. 2 i 
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tioa during the night, Tlie prisoner called no witness in his 
defence. 

Now, independently of the subsidiary corroborative evidence 
in the case, which it is unnecessary to detail at length, as it is 
fully set forth in the report of the Sessions Judge, it is clear 
from the depositions of Dr. Bailie and Dorries, witness No. 1, 
that the deceased camo'to her end in consequence of the injury 
received by her in the-brutal assault made upon her by the 
prisoner. Jbaonly remains then to determine the particular 
crime of which the prisoner has been guilty. 

Had the evidence of the only eye-witness been consistent, 
and had it appeared in his three several depositions on oath 
before the Police Magistrate, and Sessions Judge, that the 
prisoner used the expression “ that he would beat his wife to 
death,” in that case, as a man’s words are the best expression 
of his intention, no doubt would have existed as to the nature 
of the prisoner’s offence. It would clearly have been wilful 
murder, but such expression of a man’s intention is not requi¬ 
site in order to constitute the highest crime against society, if 
that intention is evidently or fairly inferrible from the 
nature and circumstances of the case. Now, in the case before 


us, is such an intention fairly inferrible from the acts of the 
prisoner ? That he was, for some cause not quite clearly explain¬ 
ed in the evidence, in a passion with his wife is clear ; but there 
was no provocation giving rise to that passion such as the law 
deems sufficient to establish the positive absence of intention 


to kill and thus to reduce the crime to simple manslaughter or 
culpable homicide; but then, again, on the other side, though 
the assault was a most brutal one, yet, considering all the 
circumstances of the case together with the nature of the 
articles with which she was wounded and the very slender 


evidence by which as it is, tlie circumstances have become 
known to us, we do not think that the presence of an actual 
intent to kill, in the mind of the prisoner, is to be inferred 
from them, and we, therefore, cannot find him guilty of wilful 


murder; but we think he is guilty of that crime which consists 
in the illegal taking of human life when not shown to have been 
done either with the positive absence of intention or with the 
presence of actual intention to kill, viz., aggravated culpable 
homicide, and we sentence him, as recommended by the Sessions 


Judge, to imprisonment with labor and irons for life in trans¬ 
portation. 
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Peesent : 

G. LOCH, Esq., Officiating Judge. 


GOVERNMENT and KAROO^SAHOO 

versus ^ 

GONOO BHUGGUT (No. 1,) MUSST. JEECHEEA (No. 
2,) AND MUSST. KEOLEE (No. 3.) 

Ceimb Ciiaeged. —1st count, No. 1, burglary and theft of 
property valued at Ra. 162-15 ; 2nd coimt, Nos. 1, 2 and 3, 
receiving and possessing stolen property knowing at the time of 
receiving it that it had been acquired by the above burglary. 

Crime Established. —Possessing stolen property knowing 
at the time of receiving it that it had been acquired by theft. 

Committing Officer.—Mr. H. H. Robinson, Officiating Magis¬ 
trate of Bhaugulpore. 

Tried before Mr. T. Sandys, Sessions Judge of Bhaugulpore, 
on the 10th December, 1858. 

Remarks ig the Sessions Judge .—Valuables were carried off 
by burglary, from the dwelling of Gucool Sahoo, a minor, whose 
guardian is the prosecutor, during night of 11th June last, 
without any detection at the time. Next morning it was 

„ a , , bruited about that some articles 

were lying before the prisoner, 
Nunroo’s shop, and on prosecutor’s proceeding there, he recog¬ 
nized a dohur pugree and some rice, less valuable portion of 
the stolen property^nd at once complained at the Bhaugulpore 
, , 0.1 T thannah. Gunnoo also had eom- 

gQ^ plained at the same thannah 

that thieves had, the same night, 
robbed his shop of vessels, &c. valued at Rs. 22-6, by cutting 
open the tattle. He was on his way to his house to report 
the matter when he met Heera Dome and his two sons-in-law 
carrying off a bundle of rice. He attempted to seize them hut 
they beat, threw him down and escaped. Heera and Jubboo 
Domes were apprehended but nothing came of this complaint. 

Jt does not clearly appear which of these two complaint# was 

the prior one. Sheoram Awusteo 
darogah told the Magistrate 
that both complainants were in 
Wit. No. 2, Khemon Sahoo. attendance together. Rohimlal 

the Naib darogah told this 
court that Qunnoo’s was first 
written, but prosecutor’s followed 
immediately. The two first 
viitthin subscribing witnesses to 


23d October, No. 64. 


t. No. 2, Khemon Sahoo. 

3, Miaunee Sahoo, 

4, Kyloo Maslim, 
6, Meerun Momin, 

6, Seeblal, 

7, Toolsee Sahoo. 


») 
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Bhaugulpore. 

1859. 

August 23. 

Case of 

Qttnnoo 

BHUGGUI 
and others. 

Held that 
in criminal 
cases in which 
the Magis¬ 
terial au¬ 
thorities have 
not final juris, 
diction, a Ma¬ 
gistrate may 
send for the 
record of a 
case made 
over to a De¬ 
puty Magis¬ 
trate for trial 
and though 
such Deputy 
Magistrate, 
exercising the 
full powers of 
a Magistrate, 
after examin¬ 
ing the wit¬ 
nesses for the 
prosecul ion 
and taking the 
defence of the 
prisoner and 
iiearing his 
evidence, have 
declared the 
charge not 
proven and 
discharged the 
prisoner j the 
Magistrate has 
authority to 
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1869. Gunnoo’s complaint as also the other witnesses know nothing 
" at all about it, whilst prosecutor says his was the first complaint 
ugus ■ Qf |.|jg I^q never met Gunnoo at the thannah, 

Case of whilst Umritlal witness No. 31 zemindar’s Amla and subscribing 
I^noGu^ witness to Gunnoo’s subsequent defence at the thannah to 
nnd others. Karoo’s complaint, deposes Karoo’s comjdaint did not take place 
until four hours after Gunnoo’s. There was also no proper 
reopen the entry in the diary of Gunnoo’s complaint. It is necessary to 
ca-^e, the pro* notice these irregularities, for under other circumstances they 
ocedings^betore Ijg of gome moment in a case. They are not tincommon 

Magistrate 'be- somc times without any sinister object in view I believe, 

ing only preli- originate in the lax way the police have of conducting matters 
minary, and if first verbally, and then of putting every thing in ship-shape 
he think the fashion in writing afterwards, without too, being very particular 
evideiice^e^o®*! as to the actual witnesses subscribed thereto, though in this 
aufEcient to respect also native witnesses themselves are very trying thinking 
warrant the denial always safer tlian explanation, in anything they are 
oonmiittal of not beforehand interested in and prepared for. 
the priponer fpjjg probability, how'ever, is tliat Gunnoo’a was the prior 
^ 88 ^ 0 ^* 18 *° \*0 complaint of the two, hut the 

may without Soondee. police on receiving Karoo’s corn- 

taking further ” » Munee Sahoo, plaint very properly at once 

evideticre, com- « »’ Meemn MoSn Proceeding to 

niit Bucli pri- ’» *’ g* Seei,ial. ’ prisoner’s dwelling, his wife, 

eoner. ** »» ’ Jeeeheea, prisoner No. 2, gave 

up the stolen jewels Nos. 1 to 5 and 25, and pointed out buried 
under Mudoo Gope’s plantain trees, other jewels Nos. 14 to 18, 
whilst the mother Keolee produced out of the shop, more jewels 
Nos. 6 to 13, and two more Nos. 19 aa^ 20 were found on 
searching her clothes at the thannah. The remaining Nos. 21 
to 24, are the clothes and rice left exposed before the shop and 
which led to the discovery. 

Gnnnoo’s defence thereon followed I2th June, No. 11. He 


for trial to the 

Se88ion9 he ^ j Soondee. 

may, without n ■hi o t. 

taking further '• •• *• J"’’,'?”' 

.. ^ 

u.,t auc). pri- » ^ 

finriAi* >» > 


.adhered to the same story as that set up in his complaint, viz. 
that pursuing the thieves they threw him down, but with the 
fresh addition that he had first seized their bundle, which they 
very good naturedly left, as well as himself, behind helpless. 
He brought the bundle home, found the jewels inside the rice 
and*Tnade them over to his mother. 8hp took them out of the 


rice and concealed them inside the house, he cannot say why, 
whilst he went to complain at the thannali. The Chowkeedars 

were aware of his having brought 
Wit. No. 30, Eoshunlal Naib, bundle home. His defence 

oi TTmrUuf been verified by its writer 

„ umritiai. and subscribinsr witnesses. His 


defences before the Magistrate and this Court, are much to 
same effect with addition, that the Chowkeedars joined him in 
pursuit of the thieves and exasmination of the bundle they left 
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behind, which they made 


No. 14 & 36, Barnoo Chowkee- 
dar. 

15, Kishen Singh. 

16, iieharee Chowkeedar. 


his mother carry. He proposed 
going with it direct to the 


» 

U 


thannah close by, but the 
Cliowkeedars over-ruled and said 
to leave the bundle at his shop 
which he did and then went on 
to complain at the thannah. The Cliowkeedars denied any¬ 
thing of the kind. He pleaded wildly tiiat he had been faLsely 
aecused out of spite by Police and Ohowkeedar. When his 
complaint at thannah of 12th June, No. 30, was read over to 
him verbatim in this Court, he duly acknowledged it as well as 
his signature thereto. When the question followed why ho had 
omitted to mention therein his having found the bundle and 
jewels, he answered he had written all and then asked how he 
liad not replied accordingly at first, he remainediftnswerless. 

Questioned why the trumpery articles of the stolen bundle 
Nos. 21 to 24 should have been left exposed to public view and 
tlie jewels abstracted, he replied they were in the Chowkeedar’s 

charge. The witnesses sum- 
ir.oned by him repeat the pri¬ 
soner’s story relative to the 
Chowkeedar’s cognizance of the 
stolen bundle, but they are evi- 
dentl}’^ tutored ones, and their 
evidence is as lame as the story 
Not one of them can explain how the stolen jewels were 


Wit. No. 8, Gopal Goondee. 

9, Kooiija Goondee. 

10, Sooduti. 

11, Etwareo. 

12, Bikharee Goondee. 

13, Jckoo Goala. 

14, Sulura Goondee. 

itself. 


produced in Court, or why the valueless articles contained in the 
same bundle should have been exposed to public view and not 
the jewels. Gunimo also acknowledges his signature to his 
thannah defence, No. 11, though he denies its tenor. 

Jeecheea told the Police her mother and husband had taken 
the jewels out of the bundle and divided them into three shares, 
two to be buried and the third kept by her mother, she delivered 
them up accordingly. She denies this before the Magistrate and 
this Court without setting up any other particular defence. 
When asked to account for her husband’s continued acknowledg¬ 
ments that the jewels were in the bundle, all the reply she 
would make was, that she had not seen them. 

Keolee told the police she took the jewels, because Gtfnnoo 
said they belonged toTiim, and that she had accordingly con¬ 
cealed them and what had been found on her person she had 
herself given up. That before the Magistrate adopted Gunnoo’s 
proposed story qf the Chowkeedar’s having made her carry the 
bundle, which she saw contained the jewels, and when the Police 
came up, the Chowkeedar in the confusion managed to produce 
them. She altered this defence before this Court into her not 
having seen the jewels. She did not know what had become 
of the jewels in the bundle or bqw they were in Court. Those 


1859. 

.August 23. 

Case of 
Gttnnoo 

BllXTeGUT 
and others. 
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1869. 

August 23. 

Case of 
Gunnoo 

Um.TGG0T 
and otliers. 


found on her person had been smuggled there by Toolsee, witness 
No. 6, and which she falsely says she told the Magistrate. 

The jury unanimously acquit Gunnoo, but convict Jeecheea 

and Keolee on the second count. 


Gobindporshad, Nya Bazar, 
Bhaugulpore. 

Jaffar All, Patna. 

Mungeyree Salioo Ku^areea, 
Monglijr. 

Ilidait Hossein, of Sheekpoora, 
ditto. 


In this verdict I must differ. 
Tlie circumstances of the case 
do not admit of the possibility 
of the wife’s and motlier’s hav¬ 
ing acted independently and 
without Gunnoo’s complicity. 


If one is guilty, all three are 
guilty. There can of course, be no conviction for burglary, 
and even that on the 2nd count as resting specifically on the 


burglary itself cannot stand ; although the stolen articles were 
undoubtedly ojiginally so obtained, yet there is no proof that 
the prisoners at the time knew them to be so acquired, although 
the presumption is, they possessed themselves of stolen property 
knowing at the time of receiving it that it had been acquired 


by theft, and on which my conviction will rest as a cognate count 
involving no higher offence. Further, the trial first came before 


the Joint Magistrate exercising full Magisterial powers, who 
acquitted the parties. It was then revised by the Magistrate, 
as detailed in the Officiating Magistrate’s grounds of commit¬ 
ment in the Calendar ; prisoners 


Nizamut Adawlut to Sessions 
Judge of Beiiar Ko. 47, 12th 
January, 1853, Para. 4. It may 
happen tliat a Magistrate over¬ 
stepping his jurisdiction may 
acquit parties after trial before 
himself, in cases in which lie 
ought to have made commitment 
to the Sessions. In those his trial 
and order being in tbemsclves 
illegal may be set aside on that 
account and be may be legally 
held to pass a fresh order. 


have not pleaded “ autrefois 
acquit” but I may remark the 
course adopted by the Magis¬ 
trate is not barred by the terms 
of Act XXXI. of 1841, heretofore 
as within ruled by the superior 
Court. 

The main proof against the 
prisoners, generally rests on 
Gunnoo’s own conduct and ad¬ 
missions. This admitted, there 


can be no reason to question the 
integrity of the recovery of tlie stolen jewels abstracted from 
the bundles, the valueless articles of which were left exposed to 
public view, whilst its valuables or the jewels were found con¬ 
cealed partly in Gunnou’s premises and partly by bis family, 
the female prisoners, thus so conclusively established and 
further corroborated by all three prisoners’ contradictory and 
inculpatory statements, guilty appropriation of^stolen property 
in the first instance, naturally accounts for its guilty division 
and furtive concealment in four different ways, in the last, viz. 
by Jeecheea in two ways on the premises and under Madoo 
Gope’s plantain trees and by Keolee on the premises and her 
person. Under the ciriumstaruces, I find it impossible to doubt 
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Qunnoo’s guilty silence about the stolen jewels when he first 
made his complaint at the thannah. There is the recorded 
complaint itself, No. 80, and that it was so much and no more is 
sworn to by its writer Koushunlal, witness No. 30, and Umritlal 
No. 31, subscribing witness and as much stands confirmed by 
Gunnoo’s equivocal denial of it before this Court. I can thus 
only, view the valueless articles of the bundle left exposed 
before Gunnoo’s shop and his subsequent complaint at the 
thannah, as an over*cunning blind in aid of his own thieving 
intentions. He has always admitted that he examined and saw 
the stolen jewels in the rice within the bundle, as alleged by 
him, left behind by the thieves, and thus he knew they were 
stolen, yet without regard to their value or, as he says, he himself 
having suffered from thieves the same night, he concealed all 
tliis in his complaint at the thannah and only mentioned it for 
the first time, when put on his defence after the recovery of the 
jewels as found in the possession of his own household. Apart 
too, from the three prisoners’ contradictory and inculpatory state¬ 
ments which, as members of the same family, are scarcely 
entitled to separate consideration, Gunnoo’s whole story in its 
most improved shape, is a lame one in itself full of gross impro¬ 
babilities and from the extraordinary recovery of so much of 
the stolen valuables, the presumption under such circumstances 
is, that Gunnoo’s connection with the burglary is closer than 
anj'thing that has come out in evidence, Gunnoo’s extreme 
cunning has over-reached itself. I convict all three prisoners on 
the 2nd count and sentence as follows. 

Sentence passed ht/ the lower court. —No. 1, to seven years’ 
imprisonment with labor and irons in banishment to another 
zillah, and Nos. 2 and 3 each to three years’ imprisonment with 
labor suited to their sex in the district jail. 

EeniarJcs hy the Nizamut Adawlut. —(Present: Mr. G. Loch.) 
On the Tiiiihtof the 11th June, 1858, corresponding to the 15th 
Jeyth, 12G3, F. S., a burglary w’as committed in the house of 
Gokool Sahoo. The next morning certain clothes were observed 
lying near the house of ttie prisoner Gunnoo Bhuggut and a 
charge of theft was brought against him at the thannah. 

On the same night a burglary is alleged by Gunnoo Bhuggut 
to have been committed in his house, and he went t(f the 
Thannah to give his information and after it had been taken 
down in writing he was apprehended on the charge of Karoo 
Sahoo, prosecutor, guardian of Gokool Sahoo. His house was 
searched and his wife Jeecheea prisoner No. 2, and mother 
Keolee prisoner No. 3, produced silver ornaments which were 
identified by the prosecutor and were without doubt part of the 
property stolen from Gokool’s house. 

The account given by the prisoner Gunnoo Bhuggut as to 
the maimer in which this prope*'ty found its way into his pos- 


1859. 


August 23, 

Case of 
GuNrroo 
Bhuqgpt 
and others. 
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session is quite incredible. He states, that on being roused by 
' the robbery having been committed in his own house, he went to 
the Etwary chuk muhula to tell his mother; that as he neared 
her house he saw some men making oft’, ono of whom had a 
bundle and he tried to stop him. The one man threw down 
his bundle and ran off’, the other knocked down Qunnoo Bhuggut 
and left him roaring for help. His mother curne to his assist¬ 
ance as did also some Chowkeedars. He picked up the bundle 
which contained paddy in which were concealed the ornaments 
claimed by the prosecutor, and with the consent of the chow¬ 
keedars, he tied up the bundle and took it accompanied by his 
mother Keolee prisoner No, 3, and the chowkeedars to his own 
house and his mother taking the ornaments from the paddy 
concealed them. 

The prisoner Jeecheea in her statement to the police, says 
that her husband and his mother brought home the property 
early in the morning, and the ornaments were divided into three 
shares of which Keoleo took one share and then she, as 
instructed by Keolee, concealed the property part in the paddy 
and part under a plantain tree belonging to Modoo Gopo. 

The prisoner Keolee states, that she was roused by her son’s 
cries before day light, and running out found him lying on the 
road, but saw no one else. He said his house had been robbed 
and that on his way to inform his mother, he had seen some 
suspicious looking fellows whom he had endeavoured to stop. 
One knocked him down and the other ran away leaving a bundle. 
On examining the bundle, which appeared to contain paddy, a 
quantity of ornaments were found concealed in it, which the 
prisoner Ounnoo no sooner saw, than he declared them to be his 
property. The chowkeedars were present at the time and 
accompanied by them and herself, Guunoo returned home convey¬ 
ing the bundle with him. 

On their trial, the prisoners plead not guilty. Gunnoo adhered 
to his former statement and called witnasses to prove that he 
was found lying in the road and the bundle near him. Jeecheea 
denied having delivered up or seeti the ornaments ; and Keolee 
adopting the story of Gunnoo as to the finding the bumlle, 
declares that she did not see the ornaments, and that those found 
on Ifer person had been surreptitiously jjlaced there by Toolsee, 
witness No. 6. 

The case was made over to the Dt'puty Magistrate having 
the full powers of a Magistrate for trial. As the value of the 
property ^olen exceeded Kupees 100, he had not final jurisdic¬ 
tion on the case, but in case he considered the charge proven, 
must have committed the prisoners for trial to the Sessions 
Judge. He considered the charge not proven and acquitted 
the prisoners. The Magistrate sent for the record and consi¬ 
dering the evidence already i*iken quite sufficient for conviction, 
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committed the parties for trial, and they have been Bentenced 
to diU'ercnt [)eriods of imprisonment by the Seesions Judge. 

Before disposing of the appeal [>reforred by the prisoners, 
1 thought it advisable to settle one apparent objection to the 
proceedings, and 1 accordingly submitted the following questions 
for the opinion of this Court. 1st, Wliether when an officer exer¬ 
cising the full powers of a Magistrate, after hearing evidence 
against the prisoners charged with a crfme beyond his compe¬ 
tency to punish, may, on the ground of the insufficiency of that 
evidence for the conviction of the accused, direct their acquittal, 
another officer exercising concurrent jurisdiction, forming a 
different estimate of the credibility'of such evidence, can, without 
taking any fresh evidence, revise those proceedings, and setting 
aside the order of acquittal commit the accused to the Sessions 
for trial; 2nd, whether in the event of the incompetcncy of one 
officer to set aside without additional evidence, an order of 
acquittal recorded by another officer having concurrent jurisdic¬ 
tion, the commitment made by the former and the conviction 
of the prisoners by the Sessions Judge can bo considered legal. 
On the first question, the Court held that a Magistrate had the 
power to revise the proceedings of the Deputy Magistrate 
which were only preliminary, relating as they did to a case in 
which the Deputy Magistrate had not final jurisdiction, and 
that he had consequently power to commit the prisoners for 
trial. An answer to the second question was therefore uuneces- 

sary- 

I think there is no doubt as to the guilt of the prisoners and 
that they had been rightly convicted of having in their posses¬ 
sion stolen property’^, knowing it to have been stolen. Tho 
prisoner Jeecheea, however, is the wife of the prisoner Cunnoo 
Bhuggut and can scarcely be said to have acted independently 
in the matter. She appears from the record, to have obeyed the 
instructions of her husband and his mother, and under such 
circumstances she should not have been punished, i therefore 
direct that she be acquitted. The complaint of theft brought by 
Qunnoo was probably intended as a ruse to escape suspicion, 
and what appears to render this more probable is bis silence 
regarding the seizure of the ornaments from the thieves, a fact 
which he altogether qpnits to mention in his depositions fo the 
police. As, however, he has never been before convicted and 
there is nothing particularly atrocious in this robbery, 1 think 
the sentence of seven years’ im[>risonment in banishment passed 
upon him by the Sessions Judge unnecessarily severe, and i 
reduce it to four and confirm the sentence passed on Musst. 
Keolee. 
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Present : 

K. A. SAMUELLS, Esij, Mje. 


'J'lpporali. 

1859. 

August 2C. 

Case of 
BiiriLA Gazi 
aiid others. 

Prisoner 
finding de¬ 

ceased in the 
act of criiniu* 
ttllv assaulting 
Ids wife, struck 
him a blow, 
winch frac¬ 
tured Ids 

skull. He and 
the other pri¬ 
soners then 
dragged de- 
ceancd to a 
deserted tank 
and filing him 
down there, 
leaving him to 
die. The blow 
inflicted on 
deceased was 
considered 
justifiable, and 
the exposure 
was declared 
by the medical 
officer not to 
have had any 
effect on the 
fatal result. 
Looking to 
the inhumani¬ 
ty of the pri¬ 
soners’ con¬ 
duct, however, 
the Court sen¬ 
tence them 
for the assault 


GOVERNMENT and another 
^ versus 

BIIULLA GAZI (No. 1,) FELLA GAZI (No. 2,) ASH- 
RUFF ALl (No. 3,) and SHUFFERUDDEEN (No. 4. ) 

Chime Charged. —Prisoner No. 1, wilful murder of Zuheer- 
uddeeu brother of the prosecutor, Nos. 2 to 4, 1st count, 
accessaries both before and after the fact of the above murder; 
2nd count, privity to the above murder. 

Committing Officer.—Gholam Hossein, Deputy Magistrate 
with full powers. 

Tried before Mr. H. C. Metcalfe, Sessions Judge of Tipperah, 
on the 6tii July, 1859. 

Remarks hy the Sessions Judge .—This case, as developed by 
the confessions of tlie accused and the evidence of the witnesses 
for the prosecution, is as follows. 

The deceased was a zemindaree peon, who has been in the 
habit for some years past, of visiting the village in which the 
prisoners reside whenever his employer, Burnee Khanum, had 
occasion to communicate with her tenants. The prisoner 
Bhulla Gazi (No. 1,) practices as a Koberaj or Doctor, in 
cholera cases, and is frequently from home in prosecution of his 
profession, returning at unexpected moments. The deceased 
came to the village on the 13th May and calling at the house 
of the prisoner Bhulla Gazi (No. 1,) enquired regarding him. 
His wile, the witness Sreemutlee Nobee (No. 1,) replied that 
her husband was from borne, and the deceased went about his 
business without further remark. The witness Sreemuttee 
Nobee (No. 1,) took her usual evening meal and went to sleep 
with three children by her side. Her story of what subse¬ 
quently occurred, diftered materially in the Sessions Court from 
her statement on tire same subject in the Court of the Commit¬ 
ting Officer. In the former, she deposed' that the prisoner 
entered the room in which slie was lying r^sleep, and took forcible 
possession of her person, and that her husband returning home 
at the moment struck him, while still lying on her person, on 
the head with a lattee. In the Court of the Committing Officer 
she stated, that the deceased becoming aware of her husband's 
presence, rose from his position on her body, and endeavoured 
to make his escape when her husband struck him while on the 
threshold of the room. I believe the latter to be the true 
version of the story, aa» blood was found on the threshold, and 
none on the bed or on the persons or clothing of the woman and 



CASES IN THE NIZAMUT ADAWLUT. 239 


the three children who were sleeping by her, which would 1859. 

inevitably have been the case had the fatal blow been struck-- 

while the deceased was in such close contact with the witness 26. 

Sreeinuttee Nobee (No. 1.) It is also in accordance with the Case of 
confession of the prisoner Bhulla Giui (No. 1,) and with the Bkulza Oazi 
statements made by him to his neighbours. It appears that the ^ 
deceased, although life did not become eittinct until the following eeizing tlio 
day, never ro.se or spoke after he was struck, the blow having deceased and 
caused concussion of the brain. The j)riaoner Bhulla Gazi dragging him 
(No. 1,) aided by the {)risoner8 Fella Gazi (No. 2,) Ashruff Ali tank, 

(No. 3,) and Shufferuddeen (No. 4,) shortly afterwards dragged 
the deceased, still living, to a solitary tank about 393 yards i„bor for one 
from the house and there left him to die. Here he lay until year, 
the following day when the village Chowkeedar received infor¬ 
mation of what had occurred and proceeding to the tank, found 
the unfortunate man still breathing. An attempt was made to 
convey him to the thannah, but he expired on the way. The 
Chowkeedar’s statement of the manner in which information 
of the occurrence of tlie previous night was conveyed to Inm, is 
not reconcilable with the confessions of the prisoner Bhulla 
Gazi (No. 1.) He stated that the prisoner Bhulla Gazi (No. 1,) 
informed him that while he was absent from home the deceased 
had entered his hou.se and attempted to violate his wife, and 
that Fella Gazi and some other neighbours had interfered and 
pursuing the deceased to the tank had tl>ere put liim to death. 

But the prisoner No. 1, on eppreliension unhesitatingly stated 
that he had detected the deceased attempting to violate his 
wife, and that the blow to which his death was attributable 
was inflicted by his hand, his fellow-prisoners subsequently 
assisting him in dragging the wounded man from the homestead 
to the tank. It is not easy to account for this discrepancy. 

It is possible, however, that the prisoner Blmlla Gazi (No. 1,) 
did make to the Chowkeedar the statement attributed to him 
by the latter, and on after-reflection relinqished the story as 
unlikely to benefit him, for no reason is apparent why the 
Chowkeedar should have desired to save the prisoner Bliulla 
Gazi (No. 1,) at the expense of others and the sacrifice of truth. 

The discrepancy I have already noticed between tlie two state¬ 
ments of the wife of nrisonor Bhulla Gazi (No. I,) wftness 
Sreemuttee Nobee (No. 1.) is, I have no doubt, attributable to 
her having been instructed between the dates of her examination 
by the Committing Oliicer and by myself, that her husband’s 
chance of escape from punishment would he much aided, if it 
could be shewn that he detected the deceased in the very act 
of violating his wife, and st ruck him on her person. 

The Medical Officer, Doctor Graliam, attributed the death 
of tlie deceased to fracture of the skull and consequent concus¬ 
sion of the brain. He found it difficult to believe that the 
2 K 2 



240 OASES IN THE NIZAMUT ADAWLUT. 


1859, injuries thus described could have been caused by a lattee of 
"au ust 26 description shown him (a rather light bamboo stick) and 
® * was more disposed to infer that some heavy cutting instruments 

Case ^ gmjjj gg ^ uscd. But he added, that it was not 

ai^others*^ impossible that the fracture might have been caused by a knot 
in the lattee alludded to. 

The remaining evidence was that of neighbours who came to 
the house of the prisoner Bhulla Giizi (No. 1,) after the 
decensed bad been struck to the ground on which they saw 
him lying in a state of insensibility. 

T’he prisoner Bhulla Ga/.i (No. 1,) stated in his confession, 
that returning home unexpcctt'dly and late at night, from 
attending a [)atient ill with cliolera, he heard his wife and 
Borne children screaming and calling for help. On entering the 
house he found the deceased and his wife strujigling together 
on the bed and in a short conflict with the deceased, at the 
threshold struck him on the head with the lattee produced in 
Court, and thus caused his death on the following day. 

The prisoners Fella Gazi (No. 2,) Ashruf Ali (No 3,) and 
Shufferuddeen (No. 4,) a[)pear to have been received as witnesses 
in the lower Court, and to have been esaminod in the first 
instance as such on solemn affirmation. Subsequently the 
Committing Officer, discovering their real position, made defen¬ 
dants of them and their conlessions are annexed to the record. 
Tlrese confessions are to the .same effect and purport. They 
found the deceased lying in the hoiue.stead of the prisoner 
Bhulla Gazi (No. 1,) from whom they heard what had taken 
place, and they assisted in dragging him away to the tank while 
yet living. 

The defence of the prisoner.s was. in accordance, with their 
confessions. The prisoner Bhulla Gazi (No. 1,) stated tliat 
he struck the deceased on the head, iti consequence of finding 
him in the act of violating his wife, after having been himself 
struck by the deceased. He added that with the assistance of 
the prisoners Fella Gazi (No. 2,) Ash ruff' Ali (No. 3,) and 
Shufferuddeen (No. 4,) (who admitted having given that 
as.sistancc) the deceased was dragged away to a neighbouring 
tank and there left, although still living. 

The light in which the ease strikes mp is this. There can 
be no doubt I think, that the history given by the prisoner 
Bhulla Gazi (No. of the circumstances which led to his 
striking tl\e deceased, and thus subsequently causing his death, 
is strictly true. But though his conduct was thus far justifiable, 

I regard Ida subsequent treatment of the unfortunate deceased 
with extreme dissatisfaction. Although perfectly aware that 
life was not extinct, he, with the assistance of the prisoners 
Fella Gazi (No. 2,) Aihruff Ali (No. 3,) and Shufferuddeen 
(No. 4,) who were equally aware that the deceased was still 
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alive, dragged the yet living and breathing man to a deserted 1859. 
tank, and there left him to linger throughout the night and ”7 
part of the next day. The medical officer deposed that the 
injuries from which the deceased died were past all remedy ^ 

from the moment of their infliction. But the prisoners could 
not know this, and may well be supposed on the contrary to 
have believed that timely aid might h^ve been of use to the 
wounded man. Instead of rendering him any assistance, or 
treating him with common humanity, they pitilessly dragged 
him away to a secluded spot, where the great wonder is, that 
lie was not mangled and devoured by leopards or jackals 
before life became extinct in consequence of the injury he had 
undergone at the hands of the prisoner Bhulla Gazi (No. 1.) 

Such conduct appears to me to be so barbarous and unexcusable, 
that great as the provocation was, which led to the assault on 
the deceased by the ])risoner Bhulla Gazi (No. 1,) I do not 
think that he or his fellow-prisoners should escape unpunisljed 
for their conduct after the deceased was lying helpless and 
dying before them. The right of aggression with wliich the 
conduct of the deceased vested the prisoner Bhulla Gazi (No. 1,) 
ceased to exist when the Ibrmer had been mortally wounded and 
was reduced to a state of j)erlect helplessness and insensibility. 

It was not in (lefenee of the honor of hi.s home, or in the 
exeitement of natural and justifiable passion, that the pri.soner, 
after a considerable j)eriod bad elapsed, consigned the deceased 
to solitude and desertion when his state ought to have excited, 
however much in error he had been, some degree of commiser¬ 
ation, It is, as ] have already observed, quite wonderful that 
he was not destroyed during the night by wild beasts, and, than 
this, a more shocking fate cannot easily be imagined. 

Under these circuin.stances, I cannot regard the case as one 
of purely ju.stifiable homicide, or agree with the Law^ Officer in 
releasing the prisoners without some punishment. Adverting 
to all the facts 1 have narrated and giving duo weight to the 
circumstances under which the prisoner Bhulla Gazi (No. 1,) 
struck the fatal blow, 1 would still under the cireumstanco of 
liis subsequent heartless and inhuman treatment of tlie deceased, 
sentence him to imprisonment for two years with labor corn- 
mutable by payment of a fine of Rs. 100, within a reasonable 
period. 1 would convict the prisoners Fella Gazi (No. 2,) 

Asbrutr Ali (No. 3,) and {Slmfferuddeen^(No. 4,) (under tlie 
same view of the case) as accessaries after the fact and sentence 
them to imprisonment for one year with labor commutable by 
payment of a fine of Rupees 50 each. 

Remarks by the Nizamut Adawlut. —(Present: Mr. E. A. 

Samuells.) The Judge does not say of what crime he proposes 
to convict the prisoners. The deceased, it appears, died from 
tlie etiects of the blow received# at the hands of the prisoner 
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Bhulla Gazi, when attempting to escape'from the house. This 
blow, however, is proved to have been justifiable and the medical 
evidence goes to show that the treatment which the deceased 
subsequently met with, bad no eifeot on the fatal I'esult. It 
follows that the prisoners cannot be convicted either of culpable 
homicide or of being accessary to such homicide. I agree with 
the judge, however, that tlie inhuman conduct of the )>risoners 
in throwing the deceased out to die in a solitary place, doubtless 
with the intention of concealing the act of the prisoner Bhulla, 
and evidently with a callous disregard of the consequences to 
the deceased, is a serious offence, and should not be allowed to 
pass without exemplary punishment. If there is any difference 
in the guilt of the prisoners, it is in favor of the prisoner Bhulla, 
who had been so deeply wronged by the deceased and whose 
passions were naturally aroused. The others had no excuse for 
their brutal conduct whatever. Bhulla, however, was the princi¬ 
pal, and I do not therefore consider it necessary to make any 
distinction in the punisliment which 1 shall award. 

I convict all the prisoners of assault in seizing upon the 
deceased when severely wounded, dragging him to a deserted 
tank and there throwing him down, and sentence them each to 
one year’s imprisonment and 100 Its. fine in lieu of labor. 
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REGULAR CASES. 
September 1859. 


Present : 

E. A. SAMUELLS, Esq., Judge. 


GOVERNMENT and another 
versus 

KISTO MOOCH EE. 

Crime Charoed. —Intentionally administering poison to 
Raglmb Chokra to cause his death. 

Committing Officer.—Mr. H. S. Thompson, Principal Sudder 
Ameen with full powers of Magistrate. 

Tried before Mr. C. P. Hobhouse, Officiating Sessions Judge 
of East Burdwan, on the 19th August, 1859. 


East Burd» 
wan. 

1859. 

September 9. 

Case of 
Kisto Moo- 
CHBE, 


The prison¬ 
er charged 

Remarks hy the Officiating Sessions Judge .—The prisoner, nUtoring**^”^a 
Kishto Moochee, is committed on the charge of intentionally lump of arse- 
administcring poison to one Raghub Chokra in order to cause nicof the size 
his death. He pleads "‘not guilty" to the cliarge. a small 

The evidence of the prosecutrix, Hurro Moocheenee, goes to to his 

prove that between 10 and 11 A. M. of the 28th Assar, corre- chlld^'of two 
spending with the 11th July last, she wont out to purchase years of age, 
some food, leaving her child of two years old, the above was acquitted 
Raghub, in her house; that she returned home not long, she owing to dis- 
caniiot say how long, afterwards and found the child in the 
verandah of her house vomiting and purging ; the stuff vomited bilitie^m the 
being in one portion about the size of a pea and in other smaller eTideuec and 
portions, and all of a white color, and being arsenic (hish)^ she especially to 
suspected and the purging being in substance like water mixed fkot that 
with blood; that being told by her daughter, witness No. 5, cluld, 

that Raghub had eaten rice at prisoner, his uncle’s ^^ouse, 
quite close by, she went to prisoner and asked him what he five days after 
had done to her son ; that prisoner told her two stories y-one the alleged 
that some rats had bitten and dropped some poison, bo did not poisoning, wus 
say what poison, from the roof on to tlie floor of his house 
and that the child Raghub bad eaten it; and the other, that he 
had put some poison out in the verandah of Ixis house to dry, Surgeon 
and that the child had eaten it; that subsequently witnesses posed. 

Nos, 1 and 2, told her the story which will be detailed here- the arsouic 
after in their evidence; tliat she then by witness No. 0, gave did 

information against prisoner to the Gomastah, one Siroo “ppear to 
Holdar, who referred her to the Tulookdar, one 'I'ara Chuiid Bt^macll 
Bose, who gave intelligence to tWe police, who held an investi- of any person. 
VOL. IX. 2 L 
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gation in her house the next day 29th Assar, 12th July, 
about 11 in the morning. 

In answer to questions put by the Court, the prosecutrix 
further deposed that prisoner was tlio elder brother of her 
late husband Surroop ; that her husband deceased in Pons la^t; 
tliat ho was the only brother of prisoner ; that she is not now in 
tlie family way, but has one son, tlie boy Raghub, and three 
daughters by her late husband; that between her husband and 
also between herself and prisoner, quarrels have always been 
rife about certain shares in shoes furnished to the village 
Gomashta, and about the privilege of providing people to 
dance and sing at the festival of Sheo idol, and about their 
joint Habilee, and about taking the skins of dead animals; 
that besides the white stuff the child vomited chaouV' and 
that he got better about 2 A. m. in the night of the vomiting, 
and that before the Principal Sudder Aineen she had identified 
the white stuff vomited by the child. 

Witness No. 5, who is the daughter of the prosecutrix, 
dejioses that about 10 or 11 a. m. of some day iu Assar, Iho 
child Raghub went of his own accord crying to the prisoner’s 
house; that shortly after she went to fetch him back ; that 
she then saw him eating rice with prisoner, the child sometimes 
feeding himself and sometimes being fed by prisoner, and that 
she called him to her; that prisoner said, “ let him stay, he is 
eating ricethat she then went back to her mother, the 
prosecutrix’s house; that shortly after Nidoo, the nephew of 
the prisoner, brought the child back iu his arms and placed 
him in the south verandah ; that the child immediately began 
to vomit and purge; that the vomited stuff was of a white 
color, but she could not tell what substance it was, but she 
identified it before the Principal Sudder Ameen ; that just then 
her mother, the prosecutrix, returned and she told her how 
the child had eaten rice in prisoner’s house; that her mother 
called prisoner, and on his coining to her house asked him whut 
he had done to the child, hut that she does not recollect 
his answer. 

Witnesses Nos. 1 and 2, the one the son-in-law and the other 
the son of prisoner, both unusually intelligent men of their 
class in life and giving their testimony readily, unvaryingly 
and otherwise in a most satisfactory manner,depose as follows :— 
that between 10 and 11 A. M. of the 28th Assai', they were 
eating “ chaouV^ in prisoner’s house, they two eating together 
and prisoner by himself; that they had just finished eating and 
prisoner was still so emiiloyed, when the child Raghub came in ; 
that prisoner gave the child some “ chaouV' in the half of a 
cocoa-nut rind; that while he was doing so, witness No. 5, 
came and called the cMld, but that prisoner said, “ let him stay, 
he is eating ohaouli^' that shortly afterwards, prisoner went 
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into the house and brought out some white stuff about the size 
of a small cowreo and put it into the child’s hand and that the 
child put it into his mouth; that then by ])risoner’s order, 
Nidoo, a boy of seven or eight years of age, took the child over 
to the prosecutrix’s house; that, immediately after, prosecutrix 
came over to prisoner’s house, crying .and asked him what he 
had (lone to her child; that they did not bear any reply of 
prisoner’s, but that they went with hint to prosecutrix’s house 
and saw the child, llaghub, in the act of vomiting some white 
substance, they could not tell what, about the size of a small 
cowree, and they recognized it as the substance that prisoner had 
give7i to the child, and identified it again as the substance pro¬ 
duced in the Court of the Principal Sudder Ameen; that 
prosecutrix then gave information against prisoner before the 
Goniashta Siroo Haidar. 

But these witnesses on being questioned by tlie Court, 
deposed that they themselves had never been on any but 
friendly terms with the ])ri8oner, but that tliere had for long 
been a brother’s quarrel between yirisoner and the prosecutrix’s 
husband, and witness No. 1 specially deposed that he did not 
usually live with prisoner, but had arrived the morning of the 
2o‘th of Assar on a visit, and witness No. 2 specially deposed 
that he lived with his father, the prisoner, and that the prisoner 
sometimes prepared medioine (dutoa), but he could not say 
whether or not prisoner had usually arsenic in the house. 

Witnesses Nos. G and 7, both of whom are related to both 
prisoner and prosecutrix and one of whom No. 7, gave his evi¬ 
dence with a decided bias towards prisoner, depose to being 
present at the house of prosecutrix at the time when the child 
Kaghub was vomiting and purging ; to the having seen then 
and identified afterwards at the Court of the Principal Sudder 
Ameen, the white substance vomited, and to the facts of dis¬ 
putes being rife between prisoner and prosecutrix, and of pri¬ 
soner’s being the only male of kin to the boy Raghub, and 
of tlioir not being personally mixed up in the disputes rife. 

Nos. 3 and 4 are witnesses to the suruthal, which was ludd 
and written by the Darogah, on the 29th Assar, corresponding 
to the 12th July, partly in the house of Ram Muudu^ and 
partly in those of pro|ecutrix and prisoner. 

The suruthal declares that no poison was found on searching 
the house of the prisoner; that the child Raghub was seen 
hanging to his mother’s breast, tossing as in pain or fever, with 
his eyes swollen and himself inert as if half insensible; that 
two pieces of poison of a white color, but not identified as any 
particular poison, wrapped in leaves, were produced by the 
prosecutrix and made over to the Barogali, as the substances 
vomited by the child Raghub, that the child was described to 
have been continually in the ^bove mentioned state ever since 
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the vomiting of the day before, and that the prisoner was 
reputed in the village us a person suspected of poisoning cattle 
for the sake of their skins. 

The witnesses Nos. 3 and 4, identified before the Principal 
Sadder Arneen, the substances there produced in Court as 
those they had seen at the suruthal as delivered to the Daro- 
gah and examined by themselves. 

From a letter, filed in the Nuthee^ of the Sub-Assistant 
Surgeon, of date 18th July, it would appear that either on that 
day or on the 16th July, (most probably on the 18th July, 
because the child was .not even ordered to be sent in for exa¬ 
mination before the 15th July, a grave oversight on the part 
of the Police, who should not have waited for the order of the 
Magistrate, but should have sent tim child in at once to he 
examined) the child was exainitjed by that Officer, this would 
be five or seven days after the occurrence, and was found to be 
quite lively and free from any symptoms of poisoning, and the 
8ub-Assistant Surgeon had doul)ts as to whether the child had 
ever been poisoned at all; he does not however state the founda¬ 
tion of these doubts, and he was not, as lie should have been, 
summoned as a witness on this point. 

Witness No. 9, Dr. Williams, the Civil Surgeon, deposes as 
follows : that on the 18th July, he received two small portions 
of a substance wrap[)cd in leaves from the Principal Sudder 
Ameen, which he believed from their appearance to be pieces 
of crude arsenic; that the larger of these substances did not 
appear to have passed into the ^tomach, but that the smaller 
might have done so, and might have remained there sufficiently 
long to produce vomiting and other syuqitoms of irritation such 
as pain and purging; that, not having, as he explained, but as 
I did not think it necessary to write down, any sufficiently 
accurate instruments with liirn for a proper chemical analysis, 
he sent the substances to the chemical examiner in (Calcutta ; 
that in the chemical examiner’s reply. No. 86, 18th July, 
(filed) he stated the substances to bo arsenic, the largest portion 
weighing upwards of five grains ; that had a child of two years 
of age swallowed either of the substances, death would have 
ensued; that the child Kaghub produced in Court appears 
healttty. 

In answer to special questions put by tfie Court, this witness 
stated that the purging which would follow the partaking of 
arsenic would probably have been of a waterish, slimy nature ; 
not improbably mixed with blood; that he believed that na¬ 
tives sometimes used arsenic for cutaneous diseases, and that 
tossing about as if in pain or fever, remaining with the eyes 
swelled, and as if somewhat insensible, were not positive signs 
of the swallowing of arsfenic, but were such as were not unlikely 
to have occurred, had arsenic be«ii taken. 
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The prisoner simply denied the crime charged when before 
this Court. Before that of the Principal Sudder Ameen ho 
stated in his defence, that one Goburdhun Moochee was suffer¬ 
ing from a (cutaneous ?) disease called goorgooree, and that he 
had been about to apply some arsenic to him externally, and 
had put some out to dry for that purpose in the sun, when the 
child Raghub took it up and ate it. Se declined, however, to 
Bumtnon any witnesses in support of thiswstory. 

The Jury, Ramdhun Mookerjee, Zohad Ruheem and Zohad 
Ali, Pleaders, concurred unhesitatingly, in finding the prisoner 
guilty of the crime charged, and tq this verdict I as unhesitat¬ 
ingly agree. 

There is as against the prisoner,— 

First, the motive to the crime, viz. the quarrel which had 
for long been going on between him and the prosecutrix’s 
husband and after her husband’s death, the prosecutrix herself, 
and the fact that the boy Raghub was the only obstacle, at 
least during prisoner’s lifetime, for he is a man between forty 
and fifty, at once to the putting an end to the quarrel and to 
his obtaining the objects about which the quarrel was current. 

Secondig, the actual commission of the crime. —Two unexcep¬ 
tionable witnesses. Nos. 1 and 2, his own son and son-in-law, 
saw him eating chaoul with the child, saw him go inside his 
house, fetch out some white substance, other than the chaoul 
with which he was feeding the child, put it into tlie child’s 
hand and saw the child put it into his mouth, saw the child 
vomit out the identical substance that the child had put into 
its mouth, and identified that substance as that produced before 
the Magistrate’s Court. 

Thirdly, the malice. —The prisoner, while the child was 
eating, put a substance which all natives and Moochecs 
specially know to be a deadly poison into the child’s hand; 
that substance is proved to have been arsenic, and in such a 
quantity that the smallest portion vomited would, if retained 
in the stomach, have produced death in the child. 

I would therefore convict the prisoner of administering 
poison to the child with intent to kill it, and the prisoner’s 
crime appears to me to have been aggravated by the facts of 
the child’s tender agje, and of prisoner’s being the clfild’s 
natural guardian rather than, as he has proved himself, his 
unnatural enemy, and I would sentence him to the severest 
punishment the law provides, viz. Imprisonment with labor 
in irons in banishment for life. 

Remarks hy the Nizamut Adawlut. —(Present: Mr. E. A. 
Samuells.) This crime is said to have been committed on the 
11th July, in the forenoon. Information was not given at the 
Thannah, however, until the 13th, and it was not until the 
14th, that the local enquiry was held by the Police. The 
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1859. oliild was then suckling its mother, but it is stated to hare 

, writhed as if in pain, and the eyes were red and swollen. On 

September 9. iQ^h, when first seen by the Sub-Assistaut Surgeon, the 

Case of child was lively and healthy and presented no appearance of 

KrsTo Moo- having been poisoned. 

CUBE. jj. from the evidence how long a period elapsed 

between the act of administering the poison to the child, de¬ 
posed to by two of th« witnesses, and its expulsion from the 

child’s stomach; but as the child is said to have gone over to 
the prisoner’s house at one-half puhurs of the day and to have 
returned at two puhtti'e, and it had apparently been some little 
time in the prisoner’s house before the poison was administered, 
the interval may be taken at from half an hour to three-fourths 
of an hour. 

1 had some doubts, when I first perused the evidence, whe¬ 
ther the symptoms described by the witnesses could have 
resulted from the retention in the child’s stomach, for so short 
a tinm, of a lump of arsenic weighing five grains which is stated 
by the witnesses who saw it given to the child to have under¬ 
gone no apparent alteration when vomited; and whether, 
supposing the poison to have taken such effect as to produce 
bloody stools, and swollen and inflamed eyes, the child could 
have been in the excellent health, it undoubtedly exhibited five 
days afterwards. 

On consulting an eminent physician of this city, however, I 
find that there is nothing improbable in the evidence on this 
point. The effect on the bodily health of the child of swollow- 
ing a lump of arsenic, which was ejected from the stomach in 
the course of half an hour or an hour, may possibly have been 
what the witnesses describe. 

There are nevertheless improbabilities and material discre¬ 
pancies in the case, which have induced doubts in my mind as 
to the prisoner’s guilt, and these doubts have been strengthened 
on a reconsideration of the case. 

The only direct evidence against the prisoner is that of bis 
son and son-in-law. Assuming that the child went as stated 
to the prisoner’s house, that he did swallow arsenic, and that 
the symptoms mentioned by the witnesses supervened, their’s 
is tlie only evidence which supports t]je conclusion, that the 
}>oison was administered by the prisoner, and was not taken 
accidentally. 

Now, in considering this evidence, we are met in the first place 
by the great improbability of the prisoner who lives in the same 
.homestead with the child, and must have had many opportuni¬ 
ties of giving him arseixic unobserved, if he had been so minded, 
presenting it to him in the presence of the two witnesses, and 
that 80 openly that they were both enabled to observe accurate¬ 
ly the form and appearance of ttie lump given, so as to recognise 
it when it was vomited by the child. 
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Next, it is a suspicious circumstance that, seeing this lump so 
distinctly as they did, from a distance of only four or five cubits, 
they should not have recognised it at once to be arsenic, a sub¬ 
stance well known to natives of their class ; and that they should 
not in any case have questioned the prisoner as to what he had 
given to the child. 

Then, it seems very unlikely, if the prisoner had intended to 
poison a child of two j’^ears of age, he wovdd have given him the 
arsenic in a lump, instead of reducing it to powder and mixing 
it with the rice he was eating. The probabilities were greatly 
against a child of that age swallowingja solid lump of a sub¬ 
stance so acrid as arsenic. His natural tendency, if he sucked 
it, or bit it, would be to spit it opt. 

In the Judge’s abstract of the evidence of the two eye-wit¬ 
nesses the prisoner is said to have detained the child, when its 
sister came for it, to have administered the poison after she had 
loft, and then to have sent the child over to its own house. 
Had this been so, it would have told materially against the 
prisoner, as it would then have appeared that he had detained 
the child for the purpose of administering the poison; but I 
find, on referenoe to tlie evidence of these witnesses, that Teen- 
cowree does not say whether the sister came before or after the 
poison Wiis given; and that her visit is said by Nudeear Chund 
to have been subsequent to the administration of the arsenic. 
The fact, therefore, that the prisoner did not at once allow the 
girl to remove her little brother, after he had, on the theory of 
the prosecution, effected his purpose, is a circumstance in his 
favor. 

There is a most serious discrepancy as to the arsenic 
administered and the arsenic vomited. The eye-witnesses 
state distinctly that the prisoner went into his house, and 
brought out one piece of some white substance of the size of a 
small cowrie, and gave it to the child. Their evidence is 
otherwise quite inconsistent with the supposition tliat he could 
have given more; but the prosecutrix says that the child 
vomited several pieces of a similar substance; and she produced 
two of these pieces, one of which was sworn to by the eye¬ 
witnesses, as the piece they had seen administered. 

No attempt seems to have been made to reconcile this* dis¬ 
crepancy ; yet if tlie child had really swallowed the quantitiy 
of arsenic described by the mother, it seems certain that it 
could not have been in good liealth, when seen by the Sub- 
Assistant Surgeon five or six days afterwards, and the probabi¬ 
lity is, that it must have died. 

The absence of all appearance of having suffered from a 
poison like arsenic so shortly after its alleged administration, 
and the opinion of the Civil Surgeon who deposes that the 
piece of arsenic pointed out by the witnesses, as that which had 
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been administered, did not appear to him to have been in the 
stomach of any person, are also both very strong points in the 
prisoner’s favor. 

The readiness with which the son and son-in law of the 
prisoner are stated by the Sessions Judge to have given their 
evidence, has not, I confess, impressed me with a conviction of 
its truth. My experience is rather that near relatives of a 
prisoner, who have no* motive to desire his removal, are not 
likely to give evidence readily against liim. 1 cannot but 
suspect that the witnesses are more in the interests of tho 
prosecutrix than in those of tdie prisoner. 

The enmity between the two parties just named, and the 
family quarrels which supply the prosecutrix with a motive 
for the prisoner’s crime, will also suggest the possibility of tlie 
prosecutrix having taken advantage of some accidental illness 
of the child to fix this charge upon the prisoner, and having 
induced the witnesses to support her. 

The Darogah and the witnesses to the suruthal who saw 
the child three days after the alleged poisoning, describe its 
appearance to be that of a person who had been drinking. 
They saw no traces of vomiting, and no arsenic was found in 
the prisoner’s possession. Their evidence does not lead, with 
any^ certainty, to the conclusion that the child was suffering 
from the effects of arsenic. 

The strongest point against the prisoner is, the statement he 
made to the Police, and to the Principal Sudder Amecn, Mr. 
Thompson, that he had put some arsenic, which he had intend¬ 
ed to have made into a medicine for external application, in a 
case of itch, out to dry ; and that the child had probably eaten 
it up ; a story which he did not attempt to support by evidence, 
and which he abandoned in the Sessions Court. 

There is no doubt that this statement, false as we must sup¬ 
pose it to be, is highly suspicious; and it has induced me to 
re-eonsider the evidence more than once; but it is quite possible 
that upon finding it asserted, that the child had been poisoned 
with arsenic in his house,the prisoner may stupidly have invented 
the story, as a mode of accounting consistently with his own inno¬ 
cence for what was said to have happened. Independent of this, 
the (Klay in reporting the case at the Thaynah,and presentingthe 
child for examination, together with the medical opinions which 
have been recorded, and the serious improbabilities and discre¬ 
pancies apparent in the witnesses’ statements, have created such 
serious doubts of the prisoner’s guilt in my mind, that I find 
jnyself unable to concur with the Sessions Judge and tho .1 ury in 
convicting him, He must, therefore, be acquitted and dis¬ 
charged. 
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BAGA KHAN alias MAJUM ALEEliHAN, (No. 1,) LAL 
KHAN, (No. 2,) MOOLOOK TAGADGEEB, (No. 3,) 
MOflOBUTOOLLAH SHEIKH, (No. 4.,) BALUCK 
SHEIKH, (No. 6,) KORIM KAllEEGUR, (No. 6,) 
SHONAOOLLA CHOVVKEEDAR, (No. 7,*) KODUM 
TAGADGEER, (No. 8,) JOMUN SHEIKH, (No. 9,<^) 
GOOMANEE SIRDAR, (No. 10,) PAOHOO SIRDAR, 
(No. 11,) BORUM SHEIKH, (No. 12,) KANTA KARI- 
GUR, (No. 13,*) AND MADHOO alias MEGHA KARL 
GUR, (No. 14.*) 


Bajshahye. 


Crime Charged. —(No. 1,) Isfc count, wilful murder of 1859. 

Plaintift”s husband Mymen Sheikh ; 2nd count, being concerned- - 

in an affray in which Mymen Sheikh was killed, Ketabdee Soptombor 16. 
and Sadoollah wounded, and the cattle of the Gabgachee villagers, Case of 
viz. Shohur Akund, Bhyrub Pramanick, Araanea Pokeer, Baga Khan 
Ram Doss Pramanick, Anund Sircar, Ramhurie Chung, Kissen 
Mohun Pramanick, Ram Chunder Pramanick and Abeer othei’s. 

Mundul, plundered. Nos. 2 to 14 being concerned in an 
affray in which Mymen Sheikh was killed, Ketabdee and The pri- 
Sadoolla wounded and the cattle of the Gabgachee villages, soners, who 
viz. Shohur Akund, Byrub Pramanick, Amaneea Fokeer, Ram had gone forth 
Doss Pramanick, Anund Sircar, Ramhurie Chung, Kissen 
Mohun Pramanick, Rarnchunder Pramanick and Abeer Mundul, ^fep^i^oseof 
plundered. attacking a vil- 

Cornmitting Officer.—Mr. C. F. Harvey, Assistant with lage, and had 
powers of Joint-Magistrate in charge of the sub-division of 

Serajgunge. villager^ 

Tried before Mr. Lowis Jackson, Sessions Judge of Rajshahye, of wib^'l^mur- 
on the 15th July, 1859. der and sen- 

RemarJcs hg the Sessions Judge .—The case is one of those tenced to vari- 
agrarian outrages not, unhappily, very uncommon in the diftrict, p"® terras of 
hut in this instance deplorable alike from its apparent origin, 
and from the fatal result. the improprie- 

It appears that Mr. William Cockburn was proprietor of the ty of omploy- 
Challa concern, Thanuah Shabzadpore, in the sub-division of ing two bur- 
Serajgunge. kundazes to 

Not far from the factory of Challa is the village of Gabgachee ** 
owned by several proprietors ; Mr. Cockburn holding in farm and^ieCourt’s 
a share of one of them. opinion cx- 

- ---------f-pressed and 

* Act^uitted by the Lower Court. communicated 
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1859. Mr. Cockburn, it seems, required for the purposes of his 
indigo cultivation, the ploughs of the Gabgachee people; and as 
they were unwilling to give that accommodation, endeavoured 
to take it by force. The Assistant in charge of Serajgunge, 
who committed the prisoneis for trial, has quite inaccurately 
observed that it was sought only to make the villagers work 
out the advances they hfid received, but it appears quite 
conclusively, not only from the evidence of the witness, but 
to llio Lieut.-especially from the confessions of some of the prisoners 
Governor tliHt (Mohobutoollah alias l^ufta, and Baluck), that the Gabgacheo 
JUfir Police under advances, and that consequently there 

Blioukl -when semblance of right to comped the use of their ploughs, 

r.viuliiblo, be The facts wliicli the evidence appears to establish are these,— 
cinplovcd on that, on the forenoon of Wednesday the 23rd March last, as 
duties of tins gev(;.i.ai of the Gabgachee people were at work plougliing their 
dL'^mpjiou.^^^ fields to the South of the village, a considerable body of men, one 

did not. con- from the dircc- 
cur infhocen- tiou of the factory. Some four or five of these men came up to 
pure cast by within a little distance, and asked the villagers whether they 
tho Sessions would givo tlic use of their ploughs or no. They said tliey 
would not, some of them adding that they had already 

on several occasions, witliout 
then engaged in their own 


not commit- supl.’M them with ploughs 

tin<r the Jndi- receiving payment, and were 
Planter to cultivation. 

t.ilo' Ilia trial fj'jnj my,, (Sirdars) then re|)lied they would have to give the 

^rcine Court^* they liked it or not, and it is said these went 

pi (.me oui . 2 .(jport the result to their employer, who was at a little di-^itance 
(about two hundred and fifty yards olfj on horseback. The wit¬ 
nesses go on to say that Mr. (Jockburn, being apparently excited 
by the refusal, used abu.-tivo language towards the villagers, and 
after ordering bis men to plunder the place, and mar” the 
people, rode off towards his factory. 

This may be the proper place to okserve that the Assistant 
IVTagistrato, who went in person to tho spot, considers it certain 
that Coekburn was not u|)on the ground, first, upon certain 
discrepaiieies in the evidence (which he has not specified), and 
second, because I’rom actual inspection lie was unable to clia- 
cover^in the locality indicated any horse hoof prints; and I 
think it my duty to remark that, in the fiVst place, in default of 
actual evidence to the point, it does not ajipear why horse’s 
liO’of marks should liave been observable on the ground after 
twenty-four hours had elapsed, in the latter end of March ; and, 
in tlie next place, if there is any one point on which the evi¬ 
dence for the prosecution seems to agree more than upon 
another, it is as to the fact of Mr. Cockburn having ridden to 
within a short distance (two or three hundred yards) of the 
village lands, received tho report of his messengers, and then, 
after showing signs of e^iger, and giving certain orders to his 
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men there assembled, having gone away to bis factory, on which 
the aftray began. To this point I shall have occasion to recur 
presently ; but 1 must say, that if the statements of the witnesses 
on this head should be deemed utterly without foundation, as 
they have been considered by the Assistant Magistrate, it will 
be impossible to place reliance on anjf' part of their story, and 
the prisoners will, in my judgment, be jjntitled to an acquittal. 

Immediately on receiving these directioi\s tlte Sirdars, pre¬ 
viously assembled, began to shout Kali! Kali!'* and made 
towards the village ; the Gabgachee mop. most of them ran off, 
some of them first loosening their oxen from the ploughs, and 
some leaving them as they were, 

A few, amongst whom were Monim, Ketabdee and Sadoolla 
Fakcer, offered some sort of opposition, by standing and pro¬ 
testing against the attack. The Assistant Magistrate conceives 
that the villagers threw clods at the assailants, and it is not 
impossible that they may have armed themselves for resistance, 
but there is no evidence of the fact; and at all events it is 
certain that none of the latyals were hurt, while on the other 
haiul the three men last mentioned, were all wounded by 
means of surlcis, or light spears; Ketabdee and Sadoolla slightly, 
one in the lloshy part of his thigh, the other in the palm of his 
hand; but the third, Monim, received in the first place a wound 
in the abdomen which was fatal. Ijo turned and fled a short 
distance, his course being marked with blood, but was overtaken, 
and received another wound in the back, close to the shoulder- 
blade, which brought liim down, and the latyals coming up, 
inflicted a tliird and then other wounds : the rest escaped. 

After thi.s, some plunder si'eins to have taken place, though 
the evidence is not satisfactory as to this; but undoubtedly tho 
most part of the cattle of the village, upwards of one hundred 
head wore driven off to the factory, whence they, or part of 
them, were taken to the thannah pound of Shabzadpore, under 
one or more cliallans s \\0 l to bear Mr. Cockbnrn’s signature, and 
were afterwards claimed and recovered by their owners. 

Wlieu tho aggressors retired, tho villagers came back, and 
some of them went to the assistance of Monirn, who was found 
by his cousin Jeetoo Sheikh (witness No. 15) nearly prftstrate 
upon his face and kfices, evidently dying, lie was taken hack 
and carried to his house, where after some inarticulate or barely 
articulate attempts at sj)eaking, and after taking a little water, 
he almost immediately died. 

It is stated by Jeetoo, also by the prosecutrix, widow of the 
deceased, and by his mother Chundra IJewa (witness No. 3f>) 
that with his dying breath Monim declared, that he had received 
his mortal injuries from Baga Khan and Lai Khan (pri.soners 
Nos. 1 and 2) at the commsind of Coekbuni, hut 1 find it 
impossible to place any reliance on this statement. 

2 M ^ 
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1859. The friei)ds ef the deceased then prepared to carry his remains 
7 ^ to Serajgunj, and after an altercation with two burkundazes 
ep Bin er 6. sought to make them proceed by a road whicli lay through 
Casyjf factory lands, (with the purpose, as they conceived, of get- 

^ockburn’s power), they carried their 
Ai.yj ; Khan point and reached Serajgunj that evening. Their information 
and others, reached Mr, Harvey, t^e J oijjt-Magistrate, and the body was 
subjected to medical examination, the rei^ult of which is detailed 
in the evidence of Luchtnun Geer, the native doctor, witness 
No. 32, and leaves n<) doubt of the manner in which the 
deceased came by his death. 

There has been in this case no investigation by the Mofussil 
.Police. Mr. Harvey having gone in person to the scene, where 
lie arrived early the next morning and at once entered upon 
his enquiries, which have resulted in the commitment of the 
prisoners, of whom four have been acquitted by tins Court 
in concurrence with the Law Officer. 

As to the remainder of the prisoners, the evidence appears 
ample for conviction; in the case of Goomaiiee alone, the 
identification is slight, and miglit not probably suffice, if it 
were not most strongly confirmed by his own confession re¬ 
corded before Mr. Harvej, the Assistant Magistrate, to which 
of course the Court will refer as it accompanies the record. 

Before me the prisoners have all pleaded not guilty^ and for 
the most part have endeavoured to set up alibis^ but witliout 
success. Baga, Moolook, Kodum and Goomanee (just men¬ 
tioned) have declined to call any witnesses ; and as to tlie others, 
not a single one has substantiated any point in their favour. As 
to Lai Khan, against whom the evidence for the prosecution 
is least conclusive, his own witiicsses show that be was a 
factory servant, and do not in any way support his alibi. He 
is also named in the confessions. He is also a man of some¬ 
what singular appearance, having been originally an upcountry 
Brahmin, and recently converted to Malioinedanism. Panchoo 
is identified by Ketabdee, (witness No 1,) specially as the man 
wlio wounded him. As to Borum (No 12,) who has been 
identified by five witnesses, two of whom knew him by name, 
he ch^bse to examine only one witness in his defence, who 
proved that he was a servant of the factory. 

Baga Khan, who is stated to be (as indeed his appearance 
and manner denote) the factory Jemadar (of latyals when 
required), was undoubtedly one of the foremost in tlie attack 
upon the village, and 1 think there is good reason to believe 
that he indicted at least one of the wounds which was fatal to 
the prosecutrix’s husband, Monim Sheikh. 1 would therefore 
propose in his case a sentence of transportation for life. 

Tor the rest, as to whose degxee of criminality I do not see 
much ground for establithing distinctions, 1 would propose a 
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sentence of fourteen years each, imprisonment with hard labor 
in irons. 

There are some observations which I think it my duty to 
make, and in which I trust the Superior Court will concur. 
One of these relates to the insufficieijoy of the Joint-Magis¬ 
trate’s proceedings as to the proprietor of the factory. In a 
case so very serious as the present, in which the direct evi¬ 
dence was so strong against that person, where moreover the 
Assistant Magistrate has himself recorded, that the factory 
had collected men for the attack, and alse that Mr. (^ckburn 
had sent the plundered cattle to Shabzadpore, thus indisputably 
connecting him with the offence, both before and after the fact, 
regard being bad to the whole circumstances of the case, it 
does appear to me that further proceedings in regard to Mr. 
Cockburn were called for, and that the fact or the degree of 
bis guilt should have been made matter for the decision of a 
Jury. It seems to me that a total failure of justice, in such a 
case as this, reflects seriously upon the administration of the 
district, and that it will be hard to make native zemindars 
responsible for any crimes committed by their dependants, if 
in the case of an English planter, seriously compromised in a 
matter of this description, no steps whatever are taken to bring 
the offender to trial. 

The next point to which I must advert, is the conduct of the 
two Police burkundazes on this occasion, and to the manner in 
which the Assistant-Magistrate has dealt with it. I have 
already on more than one occasion stated my strong objection 
to the system of Mudud burkundazes, tliat is to say, inferior 
police-men sent down ostensibly to watch the proceedings of 
specified persons, but who are usually domesticated with the 
persons whom they are supposed to vvatcli, and naturally end 
by neither preventing a disturbance, nor affording the least 
assistance when it takes place, cither to the parties assailed, or 
to their superiors in the subsequent investigation. 

This is precisely what has happened in the present case. 
Two burkundazes deputed, as Mr. Harvey proclaims, to prevent 
breaches of the peace, nllovv a force of latyals to be assembled 
before their faces, accompany them as amateurs throughout 
their day’s proceeding's, and finally, it would seem, do their 
best to prevent the case from coming in its actual and proper 
shape before the Magistrate. 

The Assistant must have come to one of two conclusions 
regarding these men ; either that they were helpless and blame¬ 
less, which indeed he seems to say, but in that case tliey 
should have been made witnessses in the case, and ought to 
have given most important and unimpeachable testimony; or 
else they must be considered as aceoinpliees iu the crime and 
at any rate grossly failing in the performance of their duties. 
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but then they ought to have been put upon their trial, and 
either committed to the Sessions, or summarily dealt with 
* under his general powers by the Assistant with powers of 
’ Joint-Magistrate. 

Neither of these things has been done. The burkundazes 
have had their statement or ^Hsfifsar" taken, and there, as 
far as they are concerned, the case has rested. 

It is evident that Mr. Harvey has not been wanting in 
activity, and I know he is not deticient in shrewdness, but the 
inquiry has not, in those points, been closely and judiciously 
followed ui>. It may not he matter of surprise that a young 
olfieer should fail in tliese qualities, (I mean judgment and 
decision), but certainly his shortcomings ought to bo made 
up by the vigilance and determination of his superior in charge 
of the district. It seems too much the case, even in dillicult 
cases, and in respect of the most inexperienced officers, to give 
way to a feeling of “ and to abstain from all 

interference with the proceedings of subordinates. This is a 
misfortune to the public, and also unfair upon the young officer, 
as either his faults and omissions are not corrected, or perhaps, 
when committal has taken place, they are roughly handled by 
superior officers, who must consider that in theory all officers 
exercising the judicial powers of a Magistrate are alike. 

Up(m this subject the Court may perhaps think it worth 
w'hile to direct a communication to bo made to the Commis¬ 
sioner of the Division, or even to Government. 

J^emarJes hy the Nizamut Adawlut .— (Present: Mr. E. A. 
Samuells.) The evidence against the prisoners Nos. 1, 2, 3, 4, 
5, 6, 8, 10, 11 and 12, is of a much more siitisfactory charaet(‘r 
than we usually have in these affray cases. I cannot doubt 
that they formed part of a body of armed men, which proceeded 
from Mr. Cockhurn’s factory toward.s the Gabgachee village, for 
the purpose of compelling the ryots to plough the factory 
lands ; that after some altercation, and upon the refusal of the 
villagers to work for the factory, they attacked the deceased 
and his fellow villagers with surhees and lattees, killed the 
deceased, and wounded two of the villagers; the others flying 
before them and oflering no oi)po3ition. 

Eaga Khan, alias Majum, appears to 'have taken the most 
prominent part in the outrage; and tlie evidence of his having 
inflicted at least one wound on the deceased is clear and con¬ 
sistent. Tlie widow of the deceased stated, when examined hy 
the Joint-Magistrate immediately after the occurrence, tfiat 
her husband had murmured the names of Baga Klian and 
Lai Khan, as those of his murderers, before he died. Panchoo 
Khau is satisfactorily proved to have wounded Keiabdeo. 
Who wounded Sadoollah, seems uncertain. He himself was 
unable to say. That* the prisoners went to the Gabgachee 
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village armed with deadly weajions, which they were prepared 
to use upon any opposition, and that they were all united in a 
riotous manner in the prosecution of one object, and that an 
illegal one, seems certain. I tlierefore convict them all of wilful 
murder ; and looking to the intentions of the various prisoners, 
lairly inferrible from the nature of tlfe case, as the rule for 
apportioning the punishment laid down in Section 75, Kegula- 
tion IX. of 1793, sentence Baga Khan to imprisonment for 
life in transportation beyond seas: Banchoo and Lai Khan to 
fourteen years : and the others to ten years’ imprisonment with 
labor in irons and in banishment from the district. 

I concur with the Sessions Judge in the opinion that the em¬ 
ployment of two burkundazos, for the purpose of preventing an 
Indigo affray, is absurd. A copy of the Sessions Judge’s letter 
of reference and of this judgment will be sent to the Hovern- 
mont of Bengal, with an expression of the Court’s opinion, that 
parties of Military Police with an European Ofheer, Civil or 
Military, should, wheir practicable, be invariably employed on 
such duties. 

I do iiot agree with the Sessions Judge in his censure of Mr. 
Plarvey’s proceedings relative to Mr. Cockburn. 1 have gone 
carefully over the papers, and I think Mr. Harvey was justified 
in the conclusion at whicli ho arrived; that Mr. Cockburn was 
not on the ground where the affray took place either before or 
during the aflVay. Tlie persons who first gave information of 
the murder did not mention Mr. Cockburn as having been 
])resent. Mr. Harvey was on the spot next morning and made 
the people point out to liim the locality of the attack. He saw 
the marks of the men’s feet distinctly ; and, if they could be seen, 
the impression of a horse’s hoof could have been seen also; but 
there was nothing of the kind visible ; although the ground, 
Mr. Harvey says, was soft in one at least of the places which 
were particularly pointed out to him. 

Wliether ovideiice might not have been procured of Mr. 
Cockburn being an accessary before the fact, it is quite im¬ 
possible from a mere perusal of the record to say. Certainly 
when a body of armed men issue from a factory, and proceed 
to use force against the ryots of a neighbouring village, to 
compel them to work rfor the factory, there is a strong pre¬ 
sumption that tlie owner or manager residing in the factory 
must have employ^ed them on their unlawful errand; and the 
Magistrate should always, in these cases, direct his attention 
to this point; but I see nothing on the record to induce me 
to conclude that Mr. Harvey has neglected his duty in this 
matter, or to compel me to bring his conduct unfavorably to 
the notice of Government; on the contrary, I have been much 
pleased with the energy and int^elligence, which are apparent 
in Mr. Harvey’s proceedings, and must say that I have seldom 
seen an affray case better investigated. 
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Crfme Cuauged.— Wilful murder of Chunder Kishoro 
Mozooiudar. 

Committing Officer.—Mr. I. D. Ward, Officiating Magistrate 
of M 3 ’mensingli. 

Tried before Mr. I. W. Palrymplo, Sessions Judge of My ineii- 
singli, on the 9th August, 1859. 

JRemarhs hy the Sessions Judge .—The prisoner, Omur 
Prisoner, a Coomarree Khankee, was charged with the wilful murder of 
prostitute, ac- Chunder Kishore Muzoomdar, a well known Mookhtear at this 
cased ot uiur- g^ation, who was found dead on her bed in her house, in the 
ceased by ma- l^^zar, on the morning of the 13lh April last; she pleaded 
nual strangula- guilty. 

tion, acquitted. Information of the death of the deceased was given at the 
Kcmarksontlie not by the friends and relatives of the deceased, bub 

danger by witness No. 7, Lukhce Narrain Singh, who having seen the 

feet of apoplexy deceased in this prostitute’s house in the previous night, and 
and otlicr having seen him brought out of it dead in the morning, and 
seizures of tlmt having, On enquiry, been first told that he had died of epilepsy, 

Uiml, as also and then that lie bad died of cholera, became satisfied there 
of decomposi- 

of "’strangula^ Gopee Kunt Mozoomdar, a cousin of the deceased, who had 
tion, spent the night with another prostitute in the same house, and 

those who with him had removed the deceased to his own house, 
declared to the Darogah, that the deceased had died in his 
own house of epilepsy, after being brought from the prisoner’s 
house, and that they had no suspicions of anything being 
wrong, and were evidently desirous of having no enquiry. 
But ^the Darogah, though he saw no distinct wounds on the 
body, considered that the appearance it presented was suspici¬ 
ous, and could not be accounted for by epilepsy ; and having 
reported accordingly, suggested that there should be a medical 
examination. 

Dr. Bellew, the Civil Surgeon, stated in his evidence, that he 
examined the body within twenty-four hours after death, and 
that death resulted from strangulation. That there were 
three marks in the throat, such as would be produced by, the 
nails ot the hand; that these marks, the congestion of the 
brain and lungs, and the perfectly healthy appearance of all 
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* No. 6, Koodee Nhankce. 

„ 6, Soudamoncc Kuslibeo. 
„ 183-4, Hup Cooraarrce 
Kliaiikoe. 


the external organs, left .no doubt in his mind that the deceased 
had been strangled; and that there were no signs of epilepsy. 

It appeared from the evidence of the witnesses noted in the 

margin,^ that the prisoner was two 
or tliree years ago the mistress of 
the deceased, but that latterly one 
Kistomonee had been his mis- 
tress. On the 12tb April the 
deceased came in the evening with his cousin, the witness 
Gopee Kiint Mozoomdar, to the prisoner’s house, and was asked 
by the prisoner to call Kistomonee his mother, or in other 
words to renounce her ; this he declined doing, saying he would 
do so next day. The cousims went away, but at ten or eleven 
o’clock they returned, and began talking and smoking with the 
prisoner, and Ilur Coomarree, another prostitute living in the 
same house, in Hur Coomarree’s apartment, which is the 
northern one, the deceased and the prisoner smoking gunja. 
On this occahion again, the prisoner urged on the deceased 
her wish, that he should renounce Kistomonee, which he still 
evaded. Subsequently the parties retired for the night, Gopee 
Kant Mozoomdar and Hur Coomarree remaining in the room 
they were in, the deceased and the prisoner going to the 
prisoner’s small room to the north-west of the premises. There 
the prisoner was heard, by Kadee Khankee and Soudaraonee, 
both of whom reside on the same premises as the prisoner, 
ayrain to urge the deceased to renounce Kistomonee. These 
same two women stated that subsequently three men came 
into the house, Ilaj Mohuti Cliowdhry, Trilochun Hoy and 
Ham Coomar Hoy ; Kbodee stated that on hearing their voices 
slie left the house, being apprehensive that they were accom¬ 
panied by Kisto Gobind Hoy with whom she had a quarrel, 
and that she was absent from it for a little time, having met 
a friend in the road ; that on her return all was quiet, but the 
prisoner and deceased were still conversing, she in a strong 
and he in a weak voice; after this she went to sleep. This 
witness also stated tliat the prisoner and one of the men who 
came to the house, Ilaj Mohun Chowdhry, had formerly been 
intimate, but that they were not so at that time. Soudaraonee 
stated, these three men were culled into the house by Hur 
Coomarree, 

Soudamonee further stated that, having gone to sleep, she 
was awoke by the prisoner coming to her just before daybreak 
and asking her for light, which she was unable to give her. 
Shortly after’, the prisoner called Gopee Muzoomdar and said, 
see how Chunder Muzoomdar is going on ; alter that Gupee 
Muzoomdar went to his house, and she saw the deceased carried 
away out of the prisoner’s room in a helpless state. 

Witness No, 8, Joydoorga EuShbee, who lives in a house near 
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the prisoner’s room, was awake all nigh^t, being ill from cholera, 
and heard no noiso or disturbance in the prisoner’s house; but 
just before dawn she heard a noise of “ hoo! Jioo!*’ on which the 
prisoner said, be quiet; shortly afterwards the prisoner came out 
and asked her for tire, and on her enquiring what had happened, 
.«aid, she did not know what was the matter with the Muzoom- 
dar. 

The witness Kadee Kankee stated tliat about daybreak she 
heard the prisoner call the deceased and tell him to get up, and 
she then heard a gurgling in the throat, and that when she got 
up, she saw Gopee Mnzooindar and his friends carrying oif 
Cliunder Kishore, who was in a helpless state; she did not know 
W'hethcr lie was alive or dead. 

Gopee Kant Muzoomdar stated that ho once got up in tlie 
night and all was quiet; early in the morning he was awoke by 
a noise, the prisoner opened the door of her room with a noise, 
and coining to him said, “ Oh ! Sir, rise quickly,” and in answer to 
his enquiry said, “ 1 don’t know how the Muzoomdar in my house 
is going on.” He wont to the prisoner’s room, and began to call 
his cousin, he did not answer; on this he asked the prisoner 
how this had happened ; she said she did not know. Ho*put his 
hand to the deceased’s mouth and found it open, and he heard 
a slight noise in the throat; ho sent the prisoner for a light; 
as she delayed returning, he ran to his house, and the prisoner 
lollowed him to his house ; he brought people who carried off the 
deceased who was then in a helpless state; he did not ascertain 
whether he was alive or dead. 

Witness No. 11, Sheebnauth Muzoomdar, a Mookhtear, who 
resided in the same house as the deceased, saw the deceased 
brought home by Nundcoomar Muzoomdar, Sreenauth Dutt, 
Moheshchunder Muzoomdar and Gopee Muzoomdar ; Mohesh 
Muzoomdar said that the deceased was still warm, and that his 
breast moved, and sent him for a Kuberaj ; on his return they 
told him, deceased was dead. In reply to a question about the 
deceased being subject to epilejisy, be further stated that every 
two months or so, the deceased would be down, and no one 
disturbed him on these occasions ; he did not remember ever 
seeing him do so himself. 

Witaess No. 12, Nobinchundcr Sircar, another mookhtear, 
stated that he saw the body of the deceased at his house, and 
w'as told bv Mohesh Muzoomdar that he had been taken ill of 
epilepsy in the prisoner’s house, but had died on his way home ; 
he knew the deceased but had never heard he had epilepsy, 

Witness No. 2, Sreekanth Dutt, who lived in the same house 
as deceased, stated that on the alarm of Qopeekanth Muzoorn- 
dar he went and brought the deceased home ; his body was 
warm at the time they took him out of the prisoner’s house, 
hut owing to the wind that was blowing, he could not say 
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whether he breathed of not. The veins on both sides of his 
neck were distended and there were otlier suspicious appear¬ 
ances, he thought it probable lie had been murdered by the 
prisoner; with regard to his being subject to illness, he stated 
that one day lust year, at night, he and the deceased were 
sleeping together, the deceased made noise, he gave him some 
pushes, when he S[)at out some phlegm and thanked the witness, 
saying lie had saved him from choking.* 

Witness No. 13, Nundocooraar Mujoomdar went to the pri¬ 
soner’s house on Gopee Muzoomdar’s alarm; deceased was 
warm when taken home, he thought 4ie was alive; he also 
stated that the deceased, his cousin, had some illness he was 
taken ill about a year before. 

The above is all the material evidence for the prosecution. 
The prisoner, in her defence, stated that the deceased was sub¬ 
ject to a disease resembling epilepsy ; that he came to her house 
on the evening of the 12th April last, and after taking 
and (jfunja passed tlie night with her ; that his old illness came 
on in the course of the night; that she awoke and heard a 
rattling in his throat and found he was speechless, on which 
she at once gave the alarm to his cousin, the witness Gopee 
Muzoomdar, who had accompanied him to her house and was 
sleeping with a girl called Hur Coomaree; that he came and 
Ibund the deceased still alive, ran to the deceased’s house, brought 
his friends and carried ofl' the deceased, who died in his own 
house, and that on examination no wounds were found on the 
deceased’s person. She maintained further, that it was impossible 
for a woman like her to have alone murdered the deceased; 
that no motive for her doing so had been proved; that if the 
deceased had been murdered, tlie people of the house would 
have heard the disturbance, and Qopeekanth Muzoomdar would 
have come to his assistance; and that he would not liave 
removed the body, but have left it in her house and have had 
an enquiry. 

Several witnesses were examined on the prisoner’s behalf; 
they were prostitutes living in tlm immediate neighbourhood 
of her house, and they stated, that they beard no disturbance 
in tlie prisoner’s house in the night in question, and Srik^unth 
Dutb who referred to his evidence previously given on the point 
of the deceased being subject to epilepsy. 

The case was tried with the assistance of three vakeels of 
my Court, Ramnath Goohoo, llajeeblochun Chuckerbufcfcy and 
Brijobulub Sen. The two first considered the charge estab¬ 
lished against the prisoner on violent presumption, the third 
found a verdict of not guilty. I concurred with the majority 
of the Jurors. 

It is satisfactorily proved by the medical evidence that the 
deceased met a violent de£fkU. • Gopee Muzoomdar’s evidence 
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1859. proved, that when he entered the prisoner’s room, his cousin was 

T 7 T dead, and that death had just occurred. 'J'ho fact of his beiu|^ 

ep em er 9. when taken out of the prisoner’s house, is contradicted by 
Case of UQ jl; jg proved, besides being admitted, that the deceased 

maeb^Khaw- night with the prisoner, and it is not pleaded or 

KEB. proved, nor is there any ground for supposing, that any one else 
had access to him. 

Ill the morning the prisoner gives an alarm that something 
has happened to the deceased, and he is found dead, and his 
death is proved to have been a violent death. Under these 
circumstances it is imptssible to account for his death, except 
by attributing it to tlio prisoner. She urges, how could she, a 
woman, kill a man alone ? But the deceased had been indulging 
in gunja^ and it would not be difficult for a woman to throttle a 
man, when helpless from intoxication. With regard to a motive, 
it is establislied that the prisoner was jealous of Kistomonee, 
and had failed in her incessant efforts to get the deceased to 
promise to renounce that woman; jealous resentment was her 
motive. As I consider that the murder was deliberate and 
treacherous, I would recommend a capital sentence. 

Memarks hy the Nizamut Adawlut —(Present: Mr. E. A. 
Samuells.) I am not satisfied in this ease that death was 
the result of strangulation. It is true the medical witness 
deposes that it was, and I do not in the least doubt his 
skill or the perfect good faith of his conclusions from the 
appearance which the body of the deceased presented, but 
I cannot shut my eyes to the fact that the authors of the best 
works ou medical jurisprudence find it necessary to caution 
the medical examiner against mistaking the effects of apoplexy, 
hysteria, epilepsy or intoxication, for those of manual strangula¬ 
tion, and that in each of the above diseases, they observe tliat 
persons suddenly seized with fatal symptoms may in their 
agony apply their hands to their throats and thus produce 
marks similar to those 'which might he expected iii cases of 
strangulation. It is to be observed also, that some of the 
appearances mentioned by the Civil Surgeon are those wbioli 
occasionally attend decomposition in this country, and which 
Dr. Qhevers says have,on two occasions, apparently been mistaken 
for appearances resulting from manual strangulation. 

The evidence in this case all seems to mo to exclude the 
idea of the deceased liaving met with a violent death. The 
only person to whom any suspicion points, is the prisoner, 
Omur Koomarree, a prostitute, with whom the deceased was 
sleeping, when he met His death. It is said she was annoyed 
at his having deserted her for another prostitute, tltat she 
urged him to break off his communication with this woman, and 
f hat his refusal to do so, furnishes the motive for the murder. 
But the probability seems to be that any feeling of annoyance 
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she had cherished on account of his desertion (and the evidence 
does not account to proof of enmity) must liave been allayed 
by the return of the deceased, and his consent to co-habit with 
her on the night of his death. It is highly improbable that 
a mere doubt of her power to retain liim should have induced 
lier to murder him. It is more lively that it would have 
induced her, had she been murderously inclined, to attempt the 
life of the rival who had won her parann)ur’8 affections. Thero 
is no evidence of any violent quarrel, or of anything more 
than an attempt on her part to persuade him formally to 
renounce her rival. She and the deceased retired to her hut 
ap[)arently on friendly terms, and nothing indicative of a 
struggle was heard during the night. It is suggested that the 
deceased had been partaking of gunja and may have been so 
stupified as to be unable to resist, but the evidence does not 
show that he was in any such state of intoxication, when ho 
entered her hut with the prisoner. The eflects of gunja^ when 
taken in moderate quantities, are not such as to produce 
extreme prostration, and 1 conceive it most improbable that, 
if the prisoner had attempted to strangle the deceased with 
her hands, he should not have been able to throw her oil' and 
shout for assistance. Certainly some struggle must have taken 
place, and there is no evidence of anything of the sort: on the 
contrary, the evidence of Joy Doorga, wlio was awake all 
night and in a position to hear what [>assed, is that theie was 
no noise in prisoner’s hut during the night, and that it was 
only just before dawn she heard a noise of “/mo, 7mo,” and 
prisoner calling out to deceased to be quiet; immediately after 
which she came out and asked witness for a light, saying she 
did not know what was the matter with deceased. Similar 
evidence is given by the next witness Kadee Khankee. 

It appears clear from the depositions generally, that the de¬ 
ceased’s death did not occur until near day-light in the morning ; 
and tliat ho was either not dead, or just dead, when first seen by 
the witnesses. The evidence is a little uncertain on that point ; 
but I gather, on the whole, that the deceased did not die until 
ho was removed from prisoner’s hut, which seems to have been 
some time after she had roused deceased’s cousin and called in 
her neighbours. Are we to suppose, that having determined to 
murder the deceased, lihe prisoner ran to call in the witnesses, 
before her act was complete ? This seems to me to bo very 
improbable. Her behaviour in the morning, it appears to me, 
was not that of a person who had first been engaged in the 
commission of a violent murder. Oir the contrary, it seems to 
have been precisely what one might expect from a person who 
had become suddenly aware that something serious had hap¬ 
pened to her companion, but what, she could not toll. She woke 
the cousin of the deceased and ttie women who lived round her 
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1859. house, asked them for light, told them she did not know what 
Z ~ irTTcT happened to the deceased, and begged them earnestly to 
ep em ei . ipj^g and those who first saw the body 

O evidently observed nothing to lead them to suspect the i)risoner 

UAEr^KuAN- to suppose that the deceased had died otherwise 

than ill some sudden iUncss. There is evidence that he had 
before been subject to suciden attacks of illness, and it seems not 
improbable, that he i»ay have gone to sleep in a constrained 
position with his head hanging over the end of the charpoi/, and 
that this, combined with the gunja which he had taken, may 
have brought on a fit, d*iring wliieh he ajiplied his hands convul¬ 
sively to his throat; and which, for want of prompt assistance, 
terminated fatally. 

I do not say that it may not have been otherwise, and that 
the Civil Surgeon may not ho correct in his ojilnion of the 
cause of death ; but the evidence against the prisoner under any 
circumstances is much too doubtful to admit of a conviction. 

I acquit the prisoner and direct her immediate release. 


Peesent : 

E. A. SAMUELLS, Esq., Judge. 

GOVERNMENT 

versus 

NEELMONI DAS DEY. 

Crime Charged. —1st count, wilful murder of Poorno 
September 19, Bagdini by administering medicine to cause abortion; 2nd 
Case of count, causing abortion of Poorno Bagdini by administering 
NEEtMoin medicine. 

DasDey. Committing Officer.—Baboo Ilarendra Krishna, Deputy 
IMagistratc of Cutwa. 

rHsoncr ac- before Mr. G. P. Hobhouse, Officiating Sessions Judge 

nmrder^of hia of East-Burdwan, on the 21th August, 1859. 
juintress, liy Hemarks hy the Officiating Sessions Judge .—The prisoner, 
administering Neelmoui Das Dey, is committed on thci charges,j^rs^, of the 
drugs witli a vvilful murder of one Poorno Bagdini hy adininistei-ing medicine 

iir'^^aborHon^® causing abortion in the 

acquitteih tbe idiove Poorno by administering medicine, and he pleads not 
evidence being guilty^^ On both COUnts. « 

inconclusive. Jt should be mentioned here, that prisoner is a person of good 
Eemarks on fajuilv re'ident at Cutwa, and that several respectable looking 
t‘'i™ rr. wore present in Court during his trial, and wefe in 

eSning that communication with the two pleaders who appeared on his 
every fact oa behalf. % 
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The principal witness in the case is one Suliheeraoni Ky- 1859. 
burtni, No. 6, and she deposes that on one day in Assar last, " ~ T 
she was proceeding from her own home to Bazar in Gunge 
Moorshedpore, Cutwa, between ten and eleven in the morning; 
that in passing the house of the deceased Poorno, she saw her 
and the prisoner in the door-way ol^ the house, which is a 
single house ; that prisoner had a “ kutura,’' a small brass cup, ^liioh it is 
with what she supposed, from what she^ieard, to be medieinein sought to 
it, and w^as offering it to deceased saying “eat,” but tliat de- fomul a pro- 
ceased said “ no, she could not eattliat she heai d no more sumption of 
than this, and then went on to the Biftar, not stopping to see 
whether deceased ate or not; that on her return home from 
the Bazar, not long, but she cannot exactly remember how long merely upon 
after, she saw deceased alone in the south verandah of her hearsay or 
house, which had but one room, vomiting, and that on asking hasty assump- 
what was the matter, deceased said she was pregnant, and that 
she was vomiting, after having eaten some medicine which 
prisoner had given her to cause abortion ; that she (witness) 
then went home and heard the next day that deceased was dead, 
and that she then gave her evidence to the above effect to the 
Darogah. 

On being questioned by the Court, this witness further 
deposed that the nearest way from her house to the Bazar was 
by the house of deceased ; that Poorno was a widow, a young 
woman, but she could not say of what age, and was, to her 
knowledge, for she lived in tlie same quarter of the town, in 
keeping by prisoner, but she could not say for how long, and 
that she had not, that she know, connection with any one 
but prisoner ; and that deceased lived alone in her house : and, 
on being cross-examined by prisoner’s Counsel, this witness 
added, that she was not in enmity with prisoner ; that she was 
not an intimuto of deceased’s ; that deceased’s house is eight 
or ton hats from the road, and that she (witness) is a ryot of 
the 'J’alookdars of Srihatti. 

It may be as well to mention here, that a part of the defence 
was, that the case was trumped up out of enmity by one 
Kalicliurn Shaba, Talookdar of Cutwa and Atoohafc, and thsy: 

Sribatti was not shewn or alleged to bo a part ot^ this 
I'alookdar’s property, ^r w ithin his influence, and that moreover 
the demeanour of this witness left a very favorable impression 
upon the Court and Jury. 

The next most important witness is No. 7, Udharmoni 
Kyburtni, and she deposed that her house adjoins that of the 
deceased ; that about twelve at noon of the 12th or 13tli Assar 
last, she was sweeping the front of her house, when she saw 
deceased alone and vomiting in the verandah of her house; 
tliat on asking her what was the matter, she said she had 
eaten medicine and was sick; th^t she (No. 9,) then went on 
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with her work and went to sleep that night in her house; and 
that, when the Chowkidars came the next day between ten and 
half-past ten a. m., she heard from them that deceased was 
dead and went in with them to deceased’s house to see how 
she had died ; that she there found the prisoner sitting in the 
verandah and that on hey asking him, how deceased had died, 
he only replied that she was dead. 

On being questioned hy the Court, this witness further said 
that when deceased was vomiting, she asked her who had 
given her the medicine she had eaten, and for what purpose, and 
that deceased replied, that prisoner had given it to ease a pain 
in her stomach; that deceased had a father, brother a>id 
other relations, but that they had turned her out of doors, and 
that, to her knowledge, deceased had been in keeping by the 
prisoner for about two years, and had never had connection 
with any one else ; that the house in wliich deceased lived had 
been obtained by prisoner for her; that in Bysack or Jeyt, 
deceased had told her she was pregnant; that when she saw 
deceased vomiting, prisoner was not in the house, but that ho 
hud been there before and returned there soon after she had 
been ; that she knew the house of witness^ (No. G,) and that 
the nearest way from that house to the Bazar would be by tlio 
door-way of the house of deceased. 

After these questions had biicn put by the Court, it was 
found, on reading over tlie deposition of this witness before 
the Magistrate, that she had said then, first, that at the time of 
vomiting deceased told her, she was pregnant three months and 
that, to destroy the child, prisoner had given her medicine wliich 
was making her vomit, and, secondly, that the night after the 
vomiting, she had gone out of her house and had heard deceased 
groaning and had seen prisoner iti the house ; these discrepan¬ 
cies being pointed out to the witness, she said at once that she 
had spoken truly before the Magistrate, but through fear, had 
not said quite the same thing nor spoken so fully before this 
Court. 

Witness, (No. 8,) deposed that her house adjoins that of 
deceased ; that about noon one day in Assar she was returning 
nom^ from her master’s house, when she saw deceased vomiting 
as described by the other witnesses and questioned her about it, 
but received no particular answer; that after she had ques¬ 
tioned her, prisoner, who had her in keeping, came up and that 
she then went to her own house and that she told this to the 
Darogah next day. 

On being questioned by the Court, this witness added, that 
she had never heard of any one but prisoner having connection 
with deceased ; that she knew the house of witness (No. 6,) 
and that the nearest way from that house to the Bazar was 
by the door of deceased’s hoiftie; that from this road to the 



CASES IN THE NIZAMUT ADAWLUT. 269 


Eiizar; you could not see into deceased’s house (it may be 
noted here that witness (No. 6,) describes prisoner and 
deceased to have been seen by her in the door-way), but you 
could hear any conversation being carried on inside the bouse. 

Witness (No, 9,) deposes that he Hi/es in the same quarter 
with prisoner, and that his house is four or five russees apart 
from that occupied by deceased; thaU prisoner had deceased 
in keeping, and that no one else that he had heard of, ever had 
connection with her, and that the house occupied by deceased 
was one rented for her by prisoner ; that prisoner is a servant 
in the shop of one Bipro Doss Dutt, distant four or five russees 
from deceased’s house, and was in the habit of going backwards 
and forwards between the shop and the house, in the latter of 
which he had his meals and lived, and that he remembers 
seeing prisoner two or three times every day in and out of his 
bouse all through the month of Assar. 

Witnesses Nos. 2 and 3 depose to the Sooruthal and to the 
search of deceased’s house on the morning of her death, and to 
the finding thereat of a stick of “cJieeta,” lead-wort, which 
they saw taken out of a basket, it being wrapped up in a piece 
of bloody cloth, in^de tVie house, and No. 2, on being question¬ 
ed generally by the Court, deposed to remembering the having 
seen, amongst other property found inside the house which he 
also mentioned, a small (Jcutora) brass cup or lota. 

The Sooruthal which is dated 13th Assar, 26th June, 
describes the view of the body of deceased and the search of 
the house of Niloo Kyast, and remarks that the body was that 
of a woman of about thirty years of age, the eyes white and 
open, the mouth shut, the belly somewhat distended, and 
marks of blood on the clothes, and clotted blood extending 
from the private parts to the anus, also that the “ cheetah' 
above mentioned and some seut'^ (ginger), peepul" (pepper), 
and “jeera" (cummin), such as are used by native women 
in child-birth, were found inside the house. 

Witness (No. 6) the Native Doctor of Cutwa, deposes to 
having dissected the body of deceased on the 27th June, 14th 
Assar; that he found no poison in the stomach, but evident 
signs of the stomach having been evacuated by vomiting; 
that he found that {Ihrt of the belly^ below the stomach to 
contain poison, and the foetus in the womb, the woman was 
about thirty years of age, dried up, black and destroyed by poison, 
and that he was of opinion that the woman had died from tho 
administration of some -drug to procure abortion, the same 
having been probably administered both by the mouth and by 
thrusting it into tho private parts. 

On being questioned by the Court, this witness said that ho 
had known cases of the fmtus .becoming black and burnt up 
from administration of the herb “ cheeteC* (lead-wort) ; that 
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1859. if administered by the mouth it would have been so diluted in 

"" ■ ■'* .. water, that there would be no outward appearance after death 

September 19. administration in the body of the deceased, and tliat the 

Case of blood described as on the body in the Sooruthal probably 
proceeded from the feetusf 

Tlic herb found in deceased’s house was sent by the Deputy 
Magistrate to the Chemical Examiner to Government in 
Calcutta, and in his report, No. 110, July 20th, 1859, he 
describes it to be of a genus, called “ saith kuruheer sJiakar,^^ 
a poisonous herb used % natives to procure abortion, and the 
witness (No. 5,) declares it to be of the same genus, but a 
more deadly poison than “cZice^a.” 

In his defence prisoner denies the crime in toto and pleads 
an alibi, stating that he formerly had deceased in keeping, but 
about a month back had left her; that on the 1st and 11th 
Assar he was at Calgaon, on his road to and from Calcutta 
where he was in the interim ; that he returned home the night 
of the 12th Assar, and then heard that deceased had died of 
dysentery ; that when he went on the morning of the 13th to 
her house to enquire, he was arrested by witness No. 3 and the 
Tax Jemadar; that he slept the night of tha 11th in the house 
of one Sarodapersad Chatterjee (not producea or summoned ;) 
that on the 11th he came up in the Coal Train from Calcutta 
to Bhediah, and that this case has been trumped up against him 
by Kalichurn Shaha, against whom ho once gave evidence in a 
suit, and that witnesses Nos. 19, 15,20,21, 16 and 17 will 
prove deceased’s death from dysentery, and witnesses Nos. 23, 
24, 25 and 18, that deceased was attended for dysentery, and 
Nos. 22 and 18 his enmity with Kalichurn Shaha, and Nos. 10, 
11, 12, 13, 14, 26, 27 and 28, his alibi at Calgaon. 

Prisoner’s counsel complained that witnesses Nos. 19, 22, 23, 
24 and 25 were absent, and that prisoner’s cause, sttSered there¬ 
by, but it is to be observed that present witness No. 18 was 
summoned to prove the same matter as absent witness No. 22, 
and has failed to do so ; and thak present witnesses Nos. 18, 15, 
16, 17 and 21 were summoned to prove the same matter as 
absent witnesses Nos. 19, 23, 24 and 25, and have either not 
done lo, or have been withdrawn voluntarily by prisoner, who 
declines to examine Nos. 13, 14, 15, 16, 17, 20, 21, 26, 27 and 
28, so that it cannot be said that any injustice is done to pri¬ 
soner by the absence of witnesses Nos. 19, &c., and his counsel 
do not ask that the case may be postponed in order to their 
presence. ■ 

Witnesses Nos. 10, 11 and 12 were examined at the instance 
of prisoner, to prove his alibi at Calgaon on the 1st and 11th 
Assar, and witness No. 18, to prove the enmity of Kalichurn 
Shaha and the death of deceased^from dysentery. 

The aWii and the other allegations are entirely unsupported ; 
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No. 10 says he saw prisoner on the Ist of Assar on his way to 1869. 

Calcutta, and on the 11th (yi his way back to Cutwa. No. 11 ———- 

only says he saw prisoner on the 1st on his way to Burdwan, September 19. 

and is then .withdrawn. And No. 12 says he saw him on the Case of 

1 st on his way to Bhcdiah and remen^bers and knows no more. NBLtMoirr 

And Nos. 10 and 12, did not know the date of the present day, 

and could give no reason for remembering especially the Ist and 

11th Assar. And it is not to be supposed, and no reason is 

assigned, why prisoner should in the rainy season proceed vi4 

Calgaon, ten coss west of Cutwa and oij the other side of the 

Adjai in the Beerbhoom district, either to Bhediah to take the 

Railway there, the direct road tq which is on this side of the 

Adjai, or to Calcutta, the direct road, and in the month of Assar 

the best and quickest road to which, from Cutwa, is by the 

Bhagiruttee river. And again witness No. 18 knows nothing of 

the enmity or the death from dysentery. 

How then does the case stand against the prisoner ? 

He is seen by a person (witness No. 6,) who knew him and 
deceased well, whose direct road to the Bazar led her naturally 
close to deceased’s house, in a place where he and deceased 
could be seen by a passer-by to offer her something in a cup ; 
he is heal’d, in a place whence he could be beard by this same 
passer-by, to ask deceased to take, and she is heard to refuse to 
take that something in the cup. 

Immediately after this conversation deceased is seen by this 
same witness No. 6 and by Nos. 7 and 8, to be vomiting, and 
she tells witness No. 7 that she is pregnant by prisoner, and is 
vomiting in consequence of medicine administered by him to 
procure the abortion of this pregnancy, and in the night she is 
heard to groan and in the morning is dead. 

In the morning prisoner is apprehended in the house of the 
deceased, and in that house, which is in fact prisoner’s and his 
usual dwelling-place, as by depositions of Nos. 6, 7, 8 and 9 and 
the description in the sooruthal^ are found a brass “ kutora'* or 
cup, similar to that described by witness No. 6, as seen in pri¬ 
soner’s hand, a herb used to procure abortion, and condiments 
such as native women use after childbirth, as by depositions of 
witnesses Nos. 5, 2 and 3, and the Government Chemical 
Examiner’s letter. • 

It is proved, beyond a doubt, that deceased was in keeping by 
the prisoner, and that no one else had connexion with her, that 
she was pregnant and that she died by the administration of 
drugs used to procure abortion, and which did actually have 
such effect; that prisoner and no one else always lived with 
deceased, and that he was in and out of it throughout the day 
of the deceased’s vomiting. 

There is first then as against prisoner the motive to the crime 
of procuring abortion. Deceased was a widow in his keeping, 

‘^0 2 
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1859. and it is notorious, that amongst all classes of Hindoos (and 

- -prisoner is a Kayust, respectably connected) the existence of 

September 19. offspring from intercourse, such as was that between prisoner 
Case of and deceased, is considered a family disgrace. Prisoner’s motive 
Neelmoni to the crime then was th^ avoidance of this disgrace. 

Das Dev. argued by counsel for the prisoner that deceased had 

the same motive to take the poison herself, but, putting aside 
the evidence, when once* deceased’s good name had been lost by 
her being put away from her father’s house and her living in 
open prostitution under prisoner’s care in his house, what 
further disgrace could tnc birth of a child have been to her ? 
And even amongst the Rajpoots, is it not an historical fact that 
the mothers were always got out of the way, previous to the 
fact of infanticide of the female children ? 

There are, secondly, the facts of deceased’s over-heard unwil¬ 
lingness, and prisoner’s over-heard direction to her to drink 
something, of her having taken something soon after, which 
caused her to vomit, and which she declared to be medicine 
administered by prisoner to procure the abortion of her preg¬ 
nancy by him; of a poisonous root declared to be such as 
jx'ople use to procure abortion being found, together with a cup 
answering to the deseription of that said to have been used by 
him, in prisoner’s house, together with otlier things used by 
lying-in women ; that if the above root had been administered 
into the mouth, it would have been so, as by the evidence of 
the Surgeon, in water; and of the death of deceased by tlie use 
of a drug to cause abortion. 

The Jury, Tarukiiath Mookerjeo, llakbaldas Chowdry and 
Brijonatli Chowdry, Pleaders, concur with me in thinking the 
prisoner guilty of causing the deati) of the deceased by adminis¬ 
tering medicine to procure abortion, and think him liable to 
punishment at discretion, but in the absence of ^ly apparent 
intention to kill, they would find the case one of culpable 
homicide rather than of murder. 

From the latter part of their judgment, I dissent, for in 
Section 4, Book HI. Chapter I. in Kussell on Crimes, I find it 
laid down that, “ if an action, unlawful in itself, be done 
deliberately and with intention of great bodily harm to a 
particular individual, and death ensue against or beside the 
original intention of the party, it will be murder.” This is 
at page 638, Vol. I. Edition 1843. 

And again at page 640,1 find, “ that where a person gave 
medicine to a woman to procure an abortion by which the 
woman was killed, it was held clearly to be murder; for 
although the death of the woman was not intended, the act 
was of a nature deliberate and malicious, and necessarily 
attended with great danger to the person on whom it was 
practised.” ^ " 
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And so it was in this case, the act was unlawful, it was done 1859. 

deliberately and with intention of groat bodily harm, and death- 

ensued. 1 would therefore convict the prisoner, on the first 
count, of wilful murder, and, with reference to the frequency Case of 
of the crime and the open manner in wuhich I understand it to Neelmoni 
be practised, I would make a severe example in this case, and 
would sentence the prisoner to the 8eve«est punishment, short 
of death, viz. to imprisonment with labor and irons for life in 
banishment to another Zillah. 

Itemarles ly the Nizamut Present Mr. E. A. 

Samuells.) The facts which may be accepted at once as proved 
in this case are, that the deceased, a Hindoo widow, was the 
kept mistress of the prisoner, tlmt she was in the third month 
of her pregnancy, that she took deleterious drugs, and used 
mechanical means to procure abortion, and that she died in 
consequence. 

The first two facts are said to raise a presumption that the 
j)risoner incited the deceased to use means for procuring abor¬ 
tion. They furnish a motive, the judge observes, for the crime 
with which the prisoner is charged, and they render it probable 
that the attempt of the deceased to procure abortion must have 
been made with his cognizance, if not with his active assistance. 

This argument, however, assumes two things of which we 
liave no proof first, that the prisoner was aware of the preg¬ 
nancy of the deceased, and secondly that ho was himself the 
cause of it. We have no certainty that the deceased woman 
may not have been in child to some person other that) the 
prisoner. The witnesses say, they are not aware of her having 
an intrigue with any one else, but none of them rchidcd witli 
her or had any particular reason apparently for watching her, 
and she may have had many intrigues unknown to them. 

The fcctus also, it appears, was only three months old and 
may therefore have existed without the prisoner’s knowledge. 

'J’his being po.«sible, the presumption against the prisoner 
arising from the two facts above stated, entirely fails. Tlie 
prisoner may allege that what is not proved is not true, and 
may claim credit for the counter-presumption that the deceased 
endeavoured to cause abortion, in order to conceal her in¬ 
fidelity from him. In the absence of any proof of the prisoner’s 
paternity, or of his knowledge of deceased’s pregnancy, the latter 
hypothesis, it is evident, is quite as good as that raised for the 
prosecution. 

What then is the evidence by which it is sought to connect 
the prisoner with the criminal acts of the deceased which 
resulted in her death ? It consists first, in direct evidence, that 
the prisoner tendered some medicine to the deceased shortly 
before she was taken ill; and secondly, of the statement of the 
deceased herself after her illness had commenced, to the eflect 
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1859. that her illness arose from medioine administered-by the defen- 
“ dant with a view to procure abortion. 

September 19. j.0g^g evidence of one witness Lukhe- 

Case of monee Kyburtnee, who says she was going to the bazar about 
Nkblmoni ^ when she saw 'ohe prisoner and deceased in the door- 
AS BY. , 30 Qgage^»g ijigg prisoner had a small brass cup in 

his hand which he offered to deceased, urging her to take the 
contents, but she refused to do so. Two or three hours after¬ 
wards the witness returned, and found deceased vomiting. The 
house of the deceased 'was eight or teu paces from the bazar- 
road, and the interior could not bo seen from the road. Now 
here, in the first place, we must observe, there is no proof either 
that the cup presented by the prisoner to deceased contained 
any deleterious drug, or that deceased afterwards drunk the 
contents of this cup. Both are assumptions, and the former is 
an improbable assumption, for if, on the hypothesis of the 
prosecution, the prisoner had determined to administer medicine 
to the deceased for the purpose of procuring abortion, it is very 
unlikely that he would have selected a door-way in full view 
of the street as the scene of his crime, or would had fixed on the 
busiest time of the day, when he was most likely to be interrupt¬ 
ed, for its perpetration. This improbability is increased by the 
fact which the sooruthal and post mortem examination disclose 
that, in addition to th e administration of drugs, mechanical 
means were used to induce abortion. If we admit that the 
witness Lukheemonee did see the prisoner offering a cup to the 
deceased, wo manifestly cannot jump to the conclusion that it 
contained anything that was not perfectly innocent, and the 
testimony of the witness is, that whatever were the contents of 
the cup, the deceased did not drink them in her presence or to 
her knowledge, and in fact refused to do so. 

There remains then the evidence of the same witness 
Lukheemonee that she was told by deceased, whom she found 
vomiting about two or three hours after she had seen her with 
the prisoner, that “ she was pregnant, and that her sickness was 
caused by her having taken some medicine which prisonor 
had^iven her to cause abortion.’* The witness Adhermonee 
Kyburtnee is also cited, as having heard the same statement 
from the deceased, but 1 find that she Hoes not mention it at 
first at all when examined by the Sessions Judge. She after¬ 
wards says, in answer to a direct question on the subject, that 
deceased said, Prisoner had given her medicine to ease a pain 
in her stomach,” and she ultimately declares that the statement 
she made to the Magistrate, viz. that deceased had told her 
“ Prisoner had given her medicine to destroy her child,” was 
the correct one. It is evident therefore her evidence is too 
contradictory to be relied on. • 

The evidence of tile witness Lukheemonee seems to have 
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been consistent throngliout; but the first question wo must ask 
in regard to it is, whether, supposing it to be true, it is evidence 
against the prisoner ? and the question must be answered in the 
negative; for it is evidently nothing more than hearsay 
evidence. The statement of deceased cannot be looked upon 
as a dying declaration ; for it does not appear that at the time 
it was made, the deceased supposed hersfif to be in any danger 
of death, or even to be seriously ill. I must point out also, 
that under any circumstances, it would have been manifestly 
unsafe to rely upon the report made of deceased’s statement 
by the witness; for it is impossible to tell to what extent the 
actual words of the deceased may uot have been distorted by 
the imagination of the witness, after the cause of the deceased’s 
death became known to her, and it is a suspicious circumstance 
that she does not appear to have mentioned what she had 
heard to any one, until after the death of the deceased, and that 
she made no attempt to procure her any assistance during her 
illness. 

The statement of the deceased being inadmissible for the 
reasons stated, the prisoner must necessarily be acquitted, for on 
that statement the whole case against him rests. A warrant 
of acquittal will issue accordingly. 
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REGULAR CASES. 
April 1859. 


Present : 

E. A. SAMUELLS, Esq., Xtfficiating Judge. 

GOVERNMENT 

versus 

CHUNDEE PERSAD SEINT (No. 12,) KASICHUNDER 
SIRKAR (No. 13,) GURUPROSAD SHAHA (No. 14.) 

GOUR PROSAD SAHA (No. 15,) BABIN PEADAH 
(No. 16,) A SIM SHEIKH (No. 17,) BARTJ SHEIKH 
(No 18,) GOVINDCHUNDER DOSS (No. 19,) MEE- 
LOU SINGH BURKUNDAZ (No. 20,) HORIDOSS 
KHANSAMAH (No. 21,) MOLOUGA MOSHYA (No. 

22,) NAZIM AKOND (No. 23,) ASHINA CHOWKEE- 
DAR (No. 24,) MADARI CHOWKEEDAR (No. 26,) 
IMAMBUKSH KHULLU (No. 26,) MADARI NOSHYA 
(No. 27,) BISHU SIRDAR (No. 28,) GUZARUT SINGH 
(No. 29,) ANUNDCHUNDIOR SHAHA (No. 40,) MO- 
BU KAKIGUR (No. 41,) RASHBEHABEE SHAHA 
(No. 42,) ISHORCHUNDER TALOOKDAR (No. 43,) 
DOOUGANATH CHUKERBUTTY (No. 44,) and RAJ- Eungporo 
MOHUN SIRKAR (No. 18.) 

Crime Charged. —1st count, riot attended with the 
dangerous wounding of Hukum Singh and the slight wounding April 8. 
of throe others, and the plunder from the shops of.Bahadi Man- f. « 
dul, Uzir Akond, Ishurchunder Shaha, Zia Mahomed Mundul, Churpbb 
U dol Napit, Sobani Mundul of property valued at Rs. 2,263-0-9 ; Peesad Sein 
2 nd count. Nos. 17, 18, 19, 20 and 21, wounding Hukum Singh and others, 
with intent to do him serious bodily injury. 

Committing Officer.—Mr. A. J. Jackson, Officiating Joint- * *^*^*w*ith 
Magistrate of Bograh, zillah Rungpore. wounding'^d 

Tried before Mr.F. A. Glover, Officiating Sessions Judge of plunder. A 

Rungpore, on the llth February, 1859. ryot wishod to 

Jiemarhs hy the Officiating Sessions Judge .—This case is *™nafor him- 
referred for the orders of the superior Court, in consequence of a portrfrom the 
disagreement between the law officer and myself regarding the bazar of Mad! 
guilt of two of the prisoners. lah to the 

The circumstances of the case are as follows. ri^al bazar of 

Chachaitara and Madlah .are two bazars, situate on opposite Chachaitara, 
sides of a small nullah^ and the proprietors (as natural to yenteT* ^On 
Bengalees wlmse interests afe so opposed to each other) are this ' the 
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1859. 

April 8. 

Case of 
Chundbb 
Febbad Seik 
and others. 


constantly quarrelling. A small piece of chur land on which 
the Madlah zemindar, or rather the person holding the bazar 
under him, had erected a Nowbutkhana, was the subject of an 
Act IV. suit, when possession was given by the appellate court 
to the Chachaitara zemindar. The Nowbutkhana, however, 
still remained on the landl The immediate cause of the out¬ 
break appears to be this. A brahmin named Kalisoonder living 


at Madlah, wished to remtove to the opposite side of the nullah 
Chachaitara and requested the Joint-Magistrate to send a burkundaz to 
Wed a^lbo™" breach of the peace during the removal of his 

of armed men property ; this was done, 'and a number of men appear to have 
with whom he accompanied Kalisoonder to his house for the purpose of bring- 


proceeded to ing his household stuff across to his new habitation. In the 
Madlah and mean time, however, Kubbee, the brother of Kalisoonder 
pWlin”^”down objected to the removal, on the ground that all the property 
o Nowbut- ijmalee and that he had as much right to it as his brother; 


khana, which in consequence of this interference and it may be of that on 
had been an the part of the Madlah villagers, for on this point the evidence 
object of con- jg jjot very clear, the Chachaitara people returned tumultuously 
teWion, ^but their side ol the creek. There (and here begins the present 
awarded to case) they found their zemindar Baboo Grijasunkur Muzoomdar 
the Chachai- accompanied by his naib (prisoner No. 12,) and a number of 
tara zemindar the Shahas of Chachaitara bazar in (small platform- 

boats) and a pa/nshway, together with a large body of men 
The M^dl*^ armed with spears and lattees. The people who had gone to 
people remon- fetch Kalisoonder’s property, reported their failure to the 
Btrated, on Baboo, who immediately ordered his men to break down the 
which ho Nowbutkhana, and to plunder the Madlah bazar, a general attack 
ordered then appears to have been made ; the Nowbutkhana was pulled 
Several people the rioters led and urged on by the naib and the 

were wounded Chachaitara Shahas rushed into the Madlah bazar, wounded 
and the bazar several of the Mahajuns of the place and plundered the shops ; 

plundered, whilst the Nowbutkhana was being destroyed, one Hukum 
Prisoners with (witness No. 9,) a servant of the Madlah man, came 

three ^^^aaainst fo^'^^.rd atid remonstrated, but was severely beaten by the order 
whom the evi- ®f the Chachaitara Baboo, so severely indeed, as to cause grave 
dence was fears for his life. 


weak, were 
punished. 

The law does 
notpermiteven 
lawful objects 
to be carried 
out in an un* 
lawful man¬ 
ner—as by the 
employment 
of bodies of 
armed men,— 
and if riot or 


The Joint Magistrate (who appears to have acted throughout 
with great promptitude) hoard of the rio^ soon after it had 
occurred (the place is only five miles distant from Bograh) and 
after waiting till Hukum Singh, the wounded man, was suffi¬ 
ciently recovered to give his deposition, went out to the scene 
of action; what he saw there is best given in bis own words. 
Mr. Jackson writes : on my arrival 1 found that the darogah 
had acted with great promptitude, having secured the naib, a 
mohurrir and five lattiaU, against whom full evidence has been 
obtained.” I then proceeded to take the evidence of the principal 
sufferers by the outrage v^d the ctefence of the parties arrested. 



CASES IN THE NIZAMUT ADAWLUT. 103 


“ An attempt was made on the part of the Ghachaitara people 1861?. 
to get up a counter-case, and some four or five petitions were put —TT"” 

in by merchants of that village, complaining that their shops 
had been plundered by the Madlah people. I therefore examined Case of 
their bazar and shops. What little appearances of mischief were p Chiikdee 
visible, were manifestly simulated, sfci nothing of any value was and^other».^ 
even meddled with and all that was tossed about were a little 


salt, a few old jhampsy and some exceedingly dirty bolsters. 
Their witnesses broke down entirely on cross-examination, and 
I punished all the plaintifis for a false complaint.” 

Speaking of the mischief done t<J the Madlah people the 
Joint-Magistrate writes: “I saw the shops on the following 
morning, and can well believe, that the loss is not exaggerated. 
Their (the Mabajuns) large wooden chests were all broken 
open, and every single thing that could be broken, was smashed 
to pieces. As much of their stock consisted of jaggery, it 
was of course all destroyed.” 

The assault upon the burkundaz Hukum Singh, and the 


No, 1, Bahadi Mundul, 

2, Kohurdi Pramanick, 

3, Amira Nusliya, 

4, Sooban Pramaniok, 

5, Sokut Sirkar, 

6, Oojur Akond, 

7, Ishurcliunder Shaha, 

8, Jearmamood Mundid. 

9, Hukum Singh, 




9) 


9) 


„ 10, Gooboo Nushya, 

11, Cbytunchurn Goopt, 


»> 


subsequent attack upon the bazar 
are deposed to by twenty-four 
witnesses (named in the margin.) 
Some of these are Mahajuns who 
were themselves wounded, and 
whose shops were plundered; 
others wero parties who had 
come to Madlah to make various 
little purchases at the Mahajuns’ 
shops ; some again were the ser¬ 
vants of a silk factory, stationed 
at Madlah, for the purpose of 
buying cocoons; others were 
passing through the village by 
chance; one was the man Kali 
Soonder (No. 24,) the attempt¬ 
ed removal of whose property 
seems to have been the exciting 
cause of the tumult. These 
witnesses saw the riot, from 
difi’erent points of view and 
identified different persons. 
Their evidence has many points 
of circumstantial difference, but in essentials it hangs together 
exceedingly well. The testimony of the Madlah Mohajuns, 
who may be supposed to have an interest in damaging the 
owners of the opposition bazar, is supported by the evidence of 
witnesses unconnected with either party, in one instance 
(witness No. 24,) by that of one who was their professed ill- 
wisher. • 


bloodshed 
ensues, it is a 
serious aggra¬ 
vation of the 
olTence,if there 
has been an 
evident deter¬ 
mination on 
the part of tlu> 
acoused to 
effect their 
purpose in 
spite of all op¬ 
position. 

Old ago held 
to be no 
ground for a 
mitigation of 
the lenient 
sentence pass¬ 
ed on the 
naibbytlieSos- 
sions J udge. 


„ 12, Natoo Jemadar, 

„ 13, Bhola Burkundaz, 

„ 14, Somutoollah, 

„ 16, Nipoocha, 

„ 16, Nidoo Sirksr, 

„ 17, Korim Pramanick, 

„ 18, Hormohun Mundul, 

„ 19, Kona Fokeer, 

,, 20, Sorye Sirdar, 

„ 21, Jamal Framanick, 

,, 22, Ally Framanick, 

„ 23, Jameer Mundul, 

„ 24, Kalee Soondej Ohucker- 

butty. 
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1859. All these witnesses (one or two strangers to the place 
““ To— excepted) recognised certain of the prisoners as actively engaged 
' in the riot. There are of course, discrepancies here and there 

Case of in these witnesses’ evidence, and in the following analysis I 

pEttSAD^SaiK excluded all these identifications Which were not made by 

and others. witnesses from the fi*st; where a witness mentioned a 

name or pointed out a person before the Joint-Magistrate and 
omitted to do the same bt^fore me, I have attached no weight 
to his testimony regarding that person, and vice versa when 
witnesses identified before this Court parties not recognised or 
not mentioned by them in the foujdary. 

This eliminated the analysis is as follows, 

Prisoner No. 12, is identified by 19 witnesses. 

Prisoner No 13, . 18 

Prisoner No. 14,. 12 

Prisoner No. 15, . 11 

Prisoner No. 16, . 8 

Prisoner No. 17,. 9 

Prisoner No. 18. 10 

Prisoner No. 19, . 9 

Prisoner No. 20, . 7 

Prisoner No. 21, . 9 

Prisoner No. 22, . I 

Prisoner No. 23, . 3 

Prisoner No. 24, . 4 


Prisoner No. 25, 


Prisoner No. 20,. 3 

Prisoner No. 27, . 2 

Prisoner No. 28,. 5 

Prisoner No. 29,. 3 

Prisoner No. 40, . 4 

Prisoner No. 41, . 3 

Prisoner No. 42, . C 

Prisoner No. 44,. 3 

Prisoner No. 18,. 4 

The nature of the wounds inflicted on Hukuin Singh and on 
„ the Goldars is deposed to by the 

Ho. 29. Sheikh Ohol«B All.. native doctor, Sheikh Gholam 

Alii, from whose evidence it appears that the burkundaz was 
most severely beaten, some of his ribs weVe fractured and ho 
received several spear wounds besides. The injuries inflicted on 
the other wounded men were trifling. There is besides this, 
evidence to show that the red umbrella (mentioned by the pro¬ 
secution witnesses) and several other articles such as books 
and letters the property of the zemindar, Baboo Grijasunkcr 
Muzoomdar were found in Gour Persad Shaha’s house at 
Chaohaitara. I only, however, mention tliis by the way, as the 
Baboo has absoonded ai^ is not at present before the Court, 
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There is also evidence on the record (witnesses Nos. 25, 26 

and 27,) to prove that the attack 

Chowkeerlar, premeditated on the part 

2b, Nozor MHhomod, c ti nu i i 

27, Kitoo Mollah. . of the Chacl.aitara people. 

The prisoners pleas are in 


)} 


every instance alibi. * 

Prisoner No. 12, declares that at the time of the riot, which 
was direct(}d on the Chachaitara bazar,.and not on tl»e Madlah 
Hmidur, and by the Madlah people, he Clmndee Persa<i was 
hidings quietly in the Chachaitara zemindaroe cutehery and 
never out at all. • 

Pri.soner No. 13, makes a similar defence. 

Prisoner No. 14, pleads alibi from the 15th of tlie month in 
whioli the di.><turbauoe occurred, till the evening of the 2L8t, the 
dav of the riot. 

ft' 

Prisoner No. 15’s defence is that, on the 21st of Srabun, he 
was lying sick at home in his house at Chachaitara. 

Prisoner Nos. 16, 29, 40, 45 and 18, all plead that they were 
at different places, more or less distant from the scene of the 


disturbance. 

All the prisoners call witnesses, some of them a very large 
number, to support their pleas. 

Prisoner No. 12, examined twelve witnesses to prove that he 
was sitting (juietly in his cutcherry when the riot took place. 
Now setting aside for a moment, the astounding fact, that 
twelve illiterate villagers, men wlio profess to have come from 
many different places and on many difierent errands, all knew 
that the date of their coming to the cutcherry was the 21st 
of Srahun, none of these witnesses can account for the prisoner 
after a certain time in the afternoon, somewhere between 1 and 
3 P. M. The riot did not take place till some little time after 
that, and therefore, the cutcherry in which Chundee Persad was 
doimr his business beinar almost within a stone’s throw of the 
Nowhutkhana, there is no reason why tlie prisoner should not 
liave taken [lart in the disturbance after his friends had left him. 
Some of his witnesses who admit that as they were going away 
they heard a disturbance in the bazar, appear to have walked 
complacently homewards without evincing the slightest curiosity 
as to what was takingjilace behind them, without even turning 
their heads to see the tamasha. 

These remarks apply equally to the defence set up by prisoner 


No. 13. 


1859. 


April 8. 


Case of 
CaUNDEB 
PersaI) SErir 
and others. 


Prisoner No. 14, brings no less than twenty-five witnesses 
to prove his whereabouts frogt the 15th of Srabun to the 
evening of the 21st. These men speak in the most confident 
manner, have dates at their finger’s ends, and although they 
could not tell the date of their own great festival (the mohur* 
rum) knew perfectly well the day of the week and the date of 
VOL. TX. P 
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and others. 


106 CASES IN THE NIZAMUT ADAWLUT. 

tlie month on which Gour Persad arrived at their villages. I 
remark moreover that all these witnesses were the prisoner’s 
clients and the tie between Mohujun and ryot is no slight one. 
It is also worthy of notice, that every place said to have been 
visited by the prisoner during this tour might with ease have 
been reached from the scene of the riot in a couple of hours. 
The witnesses called for prisoner No. 15, attempt to prove that 
Gour Doss was on the./ilst of Srabun lying ill with stomach 
complaint. But the credibility of tl)cse witnesses as to the day 
on whicli they saw the prisoner lying sick is demolished by 
their own statements. ‘They aver that there was no riot in the 
bazar on that day, whereas it is proved to demonstration, nay 
admitted by many of the prisoners themselves, that there was 
a disturbance; one of two things therefore follows, either that 
the witnesses are not speaking of the 21st of Srabun, or if 
they are, they are telling palpable lies. 

It is not necessary to go through the whole of the evidence 
offered for tlie defence. It is througliont of the same character. 
Witnesses who never knew a date before in their lives, have all 
at once a supernatural memory and fix the 21st of Srabun 
without hesitation. 

The question in this case is the relative credibility of the 
evidence. On one side there is the consistent (in essentials) 
testimony of no less than twenty-four eye-witnesses ; on the 
other the testimony to days and dates of ignorant illiterate 
j)eople, who can give no reason for remembering one day more 
tlian another. In one instance only is the defence (prisoner 
No. 42, Eashbeharee Shaha) supported by documentary evidence. 
Prisoner No. 42 produces two bonds, dated on tlie 21st of 
Srabun, at a place called Phoolbaree, in the names of two of 
the defence witnesses : a slight inspection of these documents 
shows that they have been got up for the oeca.sion : in both there 
is an important erasure in the lender’s name, the word was 
originally Eajbeharee, the j has been palpably altered in both 
bonds into an s and the word now reads as it ought to do, 
Kashbeharee. Again in one of the bonds, the name of the 
second borrower has actually been written (afterwards) over a 
part of the name originally on the deed ; comment is needless. 

'I'lic law officer convicts all the prisoners with the exception 
of prisoner No. 43, whoso plea of illness lie considers valid. 

1 concur witli him iii acquitting this prisoner; the man is 
now, and as appears from the Joint-Magistrate’s statement 
was, when the defence was taken before him, sufiering from large 
boils. His witnesses prove very satisfactorily that ho had been 
so suffering from before the time of the riot. 

But 1 also consider prisoners Nos. 22 and 27 entitled to an 
acquittal. 

The former w’as identified b^ one witness only, tlie latter 
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by two ; the defenoe is in both eases reasonable^ 1 mean that 
there is ground for supposing that the witnesses may liave 
known the dates to which they refer; at all events there is no 
primd facie improbability of it; moreover, 1 consider the iden- 
tilieation imperfect and would give the prisoners the benefit 
of the doubt. • 

The prisoner No. 43, is acquitted and released. 

Against each of the prisoners, No^ 12, 13, 14, 15, 40, 42, 
and 18 as being the ringleaders and instigators and against 
each of the prisoners Nos. 16, 17, 18,19, and 29, as having taken 
a particularly active pai-t in the actual plundering and wounding, 
1 record a sentence of three years’ imprisonment without irons 
with a fine of 100 lls. in lieu of labor, and against each t)f the 
prisoners Nos. 20, 21, 23, 24, 25, 26, 28, 41 and 44 as being 
less actively engaged in the riot a sentence of eighteen months’ 
imprisonment without irons with a fine of 50 Ks. in lieu of labor. 

The warrants will issue on receipt of orders from the superior 
Court. 

Uemarlcs hy the Nizamut Adawlut. —(Present: Mr. E. A. 
Sanmells.) All the [)risoners with the exception of those whom 
the Sessions J udge proposes to acquit have appealed, and Nos. 12 
13, 14, 15, 40, and 42 have been ably defended by counsel. 

I concur with the Ses.sions Judge in the acquittal of Nos. 
22 and 27. On the first two days of the inquiry they wci-e 
only named by one witness and the evidence against them 
throughout is weak. 


1859. 


April 8. 
Case of 

CUUNDEB 

Peiisai) Skin 
unci otliors. 


This is also the case with regard to Moboo Karigur pri¬ 
soner No. 41. A warrant will therefore issue for his release. 

On behalf of the prisoners who are represented by couhsel in 
this case, it has been urged that there are discrepancies and 
improbabilities in the statements of the witnesses for the pro¬ 
secution ; that the nohut-khana, in the removal of which the riot 
commenced, was the property of the Chachaitara zemindar, whose 
servants and tenants the prisoners are; that the disturbance 
therefore did not originate in any unlawful act; and that ii' in 
the heat of altercation, the other defendants did wound Hukum 
Singh and others, and subsequently plundered the bazar, these 
acts did not naturally flow from tlie order for the reinqval of 
the nohut-hhana; and the leading prisoners should not be 
made lespoiisible for Shem. It was further maintained that 
the Mudlah people had no right to oppose the removal of the 
nohut-khana^ which had been made over to the defendants by 
a decree for possession under Act IV. of 1840 and that they 
therefore, must be held to have been the aggressors. 

These pleas, however, are not supported by the facts of the 
case. It appears that the Chachaitara people having tailed to 
eflect the removal from the rival bazar of Madlah, of a ryot 
who wished to transfer himself tmd his property to Chachaitara^ 
f 2 
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1859. 

April 8. 

Case of 
CUUNDI'B 
I’eusad Sein 
and otliers. 


the zemiudai’ of Chachaitara assembled a large body of men 
armed with swords, tangeea and other deadly weapoTis; and 
came himself in a boat to the spot accompanied by his naib 
(tlie piisoner No. 12) and several other persons. He then 
sent his armed retainers across the ntillah wliich separated tlie 
two bazars, and directed them to pull down the nobut-khana. 
Some thirty or forty inhabitants of Madlah assembled, none of 
whom, however, appear,to have been armed witli any more dan¬ 
gerous weapon than a lattie, while several of them seem to 
have been unarmed, and one of their number Hukum Singli 
remonstrated against the removal of the nohut-hhana. Uj)on 
this the zemindar ordered him to be beaten, and the order was 
repeated by the naib. An attack immediately took place. 
Hukum Singh was severely wounded and three other persons 
were more slightly injured. There is some evidence of the 
Madlali people liaving fought wlien attacked, but none of their 
having been the aggressojs. Their resistance, however, was 
quickly overpowered. The Baboo and his naib ordered the 
bazar to be plundered, and this appears to have been eflfectually 
done, the shops having been rifled, the boxes of their owners 
broken open, and property to a large amount carried off. 

The facts of the destruction of the ndbut-kJiana, the 
wounding of Hukum Singh and the others, and the plunder 
of the bazar are not contesteil by the defendants, though each 
defendant decries his individual })artici[)ation in the crime and 
endeavours to establiph an tdihi. The evidence, however, in 
this case is less open to suspicion than we usually find it in 
trials of this description. The Magistrate was liimself on the 
spot within a few hours of the occurrence. A good deal of 
evidence was taken iminediatelv: and the whole of the witnesses 

%/ f 

twenty-four in number were forwarded to the Magistrate within 
tliree days. Several of the witnesses are servants employed in 
a silk factory close to Madlah who are unconnected with either 
party ; and the evidence of the shop-keepers and other inhabi¬ 
tants of Madlah, appears to be fair and consistent. The 
discrepancies which have been pointed out in their evidence are 
no more than nmst be expected iu all native testimony, and 
especially in the narrations of persons relating the particulars 
of a disturbance which they had witnessed from many different 
points. ‘ 

There can be no doubt upon the evidence, that all the pri¬ 
soners with the exception of those wlmm I have acquitted, were 
present and concerned in the disturbance; some taking a 
more, some a less active part. The measure of their guilt 
which the Judge has adopted, appears to me to be a correct 
one, and more satisfactory than that of tlie law officer; who 
in accordance with the principles of the Mahomodan law would 
award the highest puqishmentHo those who struck the blows, 
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or plundered tlie shops with their own hands, and would deal 1859. 
more Jightlj' with those who confined themselves to the work ~ 
of‘ encouragement and instigation. ' P” 

The legal defence which has been set up for the latter class Case of 
of prisoners entirely fails * for even if it be allowed that the 
removal of tlie nobut-Zchana wiia the'origin of the disturbance, olhers 
and that it was a lawful act, it is clear that the prisoners set 
about it in an unlawful manner, atid w(H’o, from the Hrst, deter¬ 
mined to carry it out viei; armis. The law docs not permit the 
as.semblago of large bodies of men armed with deadly weapons 
even for the purpose of effecting a lawftil object; and in the 
event of a riot or bloodshed ensuing, it is a serious aggravation 
of the oftence, if there has been an evident determination on 
the part of the accused to effect their purpose in spite of all 
o])))osition. The acts of violence and plunder which resulted in 
this case were such as in this country, were certfiin to flow from 
the prisoners’ proceeding, in landing a band of armed men 
in a rival bazar, and sotting them to pull down a house which 
had long been an object of contention between the parties. 

The preparations of the jmisoners indeed warrant the jtresurnp- 
tion that they went to the bazar with the deliberate intention 
of committing some act of violence ; and there is direct evidence 
to the nail) having ordered the assault on the witnesses and 
the plunder of the bazar. With the exception already noticed, 

I see therefore no reason to interfere with the sentences pro¬ 
posed by the Judge and warrants will issue accordingly. 

An appeal ad misericordiam has been made to the Court 
on the ground that the zeniiiular of C'hachaitara, who is at 
jiresent a I'ugitive, and will, it is said, be affected by these pro¬ 
ceedings, is a young man of good education, and tliat tlie naib 
is an old man of 03; but old age affords no valid ground for 
mitigating tlie very moderate sentence, which has been passed 
by the judge iii this instance, and the case of the zemindar is 
not now before us and must be decided on its own merits. 
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Present : 

11. T. RAIKES, Esq., Judge, 

• 

GOVERNMENT 


versus 


J essorc. 
1859. 

April 9. 

Case of 
(illilDIlUtt 

Kopau and 


C5IR1DHUR KOPALl (No. 12,) PRO LAD KOPALI (No. 
1.3,) TARAOHAND KOPALI (No. 14,) of statement 
No. 6, roil JANUAiiy 1859, and PORAN KOPALI (No. 
1,) OF STATEMENT No. 6, FOR EeBRUAHT 1859. 

Crime Charged. —In both cases accessaryship after the fact 
in the murder of Prosonno Kopalini on the 5th of November, 
1858, corresponding with the 21st of KartieU, 12G5, B. S. 
Crime Established. —in both cases, as crime charged. 
Committing Otficcr.—Mr. E. W. Molony, Magistrate of 


otliiTs, and Jessore. 


PORAN 

Kopali. 

The prison¬ 
ers being 
cliarged as 
uccoBsarics 
after tlie fact 
in a murder, in 
liuving burnt 
the body of 
the deceased 


Tried before Mr. W. S. Seton-Karr, Odicijvting Sessions 
Judge of Jessore, on the 25th January and 24tli Eebruary 1859 
respectively. 

Remarks hy the Officiating Sessions Judge.—On the first 
case the first point necessary for consideration is, clearly, whether 
the murder of the woman Prosonno can be held proved. Now 
on this there is the evidence of Mookta, a little girl, witness 
No. 1, the sister of the deceased, and of witne.ss No. 2, Pitum- 
bur Kopali. The first deposes that she was playing un^er some 
trees and that, hearing a noise, she went to her sister’s house 


wliilebelieving and found her sister speechless and with blood issuing from her 
the report that mouth, and that her sister’s husband, Narayan, ran out of the 

kiUcd ^her made off. Witness No. 2, after at first 

husband^ the professing obliviousness, declared, as he had done before the 
Sessions Judge Magistrate, that, going to the house of the deceased, he saw 
oonvictedthem tlie husband standing with his feet on the neck of the deceased 
of the olFcnce fVom whose mouth foam was issuing, and that the husband 
rushed away on seeing him. 

whicir*”might Witnesses Nos. 4 and 5, prove that Giridhur, the chief defen- 
havo prejudio- dant,r told them that the deceased, his daughter, had been 
ed the course murdered by her husband. No. 5 refused on this to help to 
of justice by hum the body. 

^^olice^ to ro^ Witnesses Nos. 7 and 8, depose that there were marks like 
due'e^the bod^ blood in the house, but on this evidence 1 lay little stress. The 
though the marks may have been produced by sickness. 

Judge held at The confessions of the three prisoners, before the police and 
the same time, Magistrate, show that they were quite aware that the 
motiveliad ac^ had not died a natural death ; in fact, that they fully 

tuated the believed her to have been murdered by her husband, 
prisoners. The cause is said tosbe jealousy at her intrigues with one 
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Luklion Kopali. The alleged murder has not been heard of 
since the death. But tlie fact of a murder is established. 

In the Sessions Court the three prisoners, after pleading 
not guilty, made a defence which was tantamount to a confession 
of their having burnt th*e body, knowing full well that tlie 
woman had been murdered. Nos. 13 and 14, pleaded that they 
had been induced to do so by the representation of the father, 
find all three urged that they meant mo harm, and that they 
were ignorant of the duty of giving information. 

In the teeth of this admission and of the other evidence, the 
jury found the prisoners not guilty. • 

1 had the prisoners clearly guilty of the offence of concealing 
the murder, which they knew had taken place, and in so far 
as the failure by the police to find the body might aid the 
murderer, and so, at some time, possibly prejudice the course 
of justice, they are legally guilty as accessaries after the fact. 
But 1 have no reason to conclude that they burned the deceased 
with any such wish as to screen the offender ; they are extremely 
ignorant and helpless, and they have already been more than 
two months in duress. Looking at this, an<l at their defence, 1 
sentence Nos. 13 and 14 to two months’ imprisonment and 30 
Hupees or labor, they having been deceived by the prisoner 
No. 12, and 1 sentence No. 12 himself, who ought to have 
given notice to the police, to four month.s’ imprisonment and 
30 Bupees fine or labor. 

On the second case. This is a supplementary trial to-that 
held in this Court on the 25th of January last. 

The facts are clearly laid down in the decision of that date. 
The prisoner is implicated by the evidence of the witnesses Nos. 
1 and 2, and he himself admits that he helped to burn the 
body of the deceased, at the request of her father, intending no 
harm and acting as he was bid. 

The jury found the prisoner guilty. 

Tlie presumption is clear that the prisoner must have known 
that he was aiding to burn the body of a jjerson who had not 
met with her death by fair means, and legally, he is guilty as 
'an accessary after the laet, insomuch as the burning of the 
body might aid the murderer, or might eventually tend to defeat 
the ends of justice. !^ut, for the reasons given in my former 
judgment, which equally apply here, I do not think that his 
offence calls for a severe punishment. 

I sentence him to two mouths’ imprisonment and 30 Rupees 
fine, or labor in default of payment, to be paid within two 


1859. 

April 9. 

Case of 
Giurnuuji 
Kopaii and 
oUiers, and 
POUAN 
KoPAIit. 

The ('ourt ac¬ 
quitted on tl»o 
ground that 
to make such 
an act crimi¬ 
nal, there 
must be proof 
of an intent to 
aid the jtcrson 
who per[)ctuat- 
ed tho mur¬ 
der in evading 
justice, which 
tlie ISessiuiiB 
Judge distinct¬ 
ly considered 
was not ju’oved 
lu this case. 


days. 

ItemarTcs ly the Nizamut Adawlut. —(Present: Mr. H. T. 
Raikes.) The three prisoners in this case were charged as 
accessaries after the fitet in the murder of Prosonno Kopalini, 
and it ajipearing to the SuddeV Couit, upon a review of the 
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1859. abstract statement of prisoners punished without reference, tlnit 
the judjrment pronounced on tl>e prisoners by the Sessions 
Judge of Jessore was not warranted by the evidence, the Court 
called for the whole record of the trial for inspection. 
KwA^i^^aud appears from the record, that one of the prisoners, Qiridhur 
others, and is the father of the deceased; and he states that 

having gone one morning to the house of his daughter he 
Ibund her dead, and to all appearance murdered, anti heard from 
two children, living near, that his daughter had been killed by 
her husband, who, the father knew, had entertained suspicions 
of his wife’s fidelity. The murderer, however, had fled; and 
the father being in great distress, called the two other prisoners 
and another (subsc(|uently tried and convicted of the same 
offence) and with their assistance removed the body, and after¬ 
wards hurnt it according to Hindoo custom. 


April 9. 

Case of 
GiainmTE 


Kopali. 


All the prisoners confess that they heard that the deceased 
bad been murdered by her husband ; and the Judge states it to be 
bis opinion that the murder had been committed, and that they 
fully believed this to be true ; be therefore finds them “ guilty 
of the offence of concealing the murder, which they knew had 
taken place; and in so far as the failure of the police to 
find tlie body might aid the murderer, and so, at some time, 
j)rejudice the course of justice,” the Judge held them to be 
“ legally guilty as accessaries after the fact.” 

Now us burning the body of a Hindoo is in accordance with 
the religious rites of the Hindoos, the act itself was jicrfectly 
harmless, and the intention with which the act was done c.iu 
alone make it criminal, and subject those who did it to jmnish- 
inent. Hut on this point we have the judge’s own words in 
favor of the prisoners, as he proceeds to say, “ Hut 1 have no 
reason to conclude that they burnt the deceased with any sucJi 
wish as to screen the olfender.” 

The prisoners themselves say that had they been aware that 
it was wrong to burn the body, they would not have done so ; 
and the Judge has himself declared there is no proof of any 
criminal intent. Had ‘‘the failure of the police” then “to 
find the body” aided “the murderer,” and thus prejudiced 
“the'course of justice,” it would be a consequence of the 
burning of the body, which the prisoners, who did the act, had 
apparently never contemplated. 'I'he question therefore is, was 
the consequence one, which although not contemplated or 
intended by the prisoners, yet followed so naturally from the 
act, that they are under the circumstances, equally responsible 
for its occurrence. 

The answer to this is, that such responsibility only flows 
from acts that arc in themselves unlawful; and when an act is 
in itself the intent with which it is done is what 

constitutes its criminality. 
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This, I believe, is the proper doctrine to tbllow, and the 1859. 
rule of law is thus expressed at page 872 of Broome’s Common- 
taries on “CHminal Law generally,” and which I quote as the 
first part seems to me particularly applicable to the present Case of 
case. ** It was indeed ’laid down by Lord Mansfield as CIihidhub 
generally true that where an act, in itself indifferent, if done aJIjj 

with a particular intent, becomes criminal, then the intent Pukan 

must be 'proved and found by the Jury ^ but wliere the act is Kopau. 

in itself unlawful, the proof of justification or excuse lies on the 
defendant, and on failure thereof, the law implies a criminal 
intent.” • 

Now, iti the present case, the cremation of the corpse by the 
prisoners was an act in itself perfectly lawful; but, if done 
with the intent of aiding the 6 up[)osed murderer to evade 
justice, becomes criminal. To constitute the offence of which 
the prisoner.^ have been found guilty, proof of this intent was 
necessary, but the Judge himself acquits the prisoners of any 
such intent, when he records that he has “ no reason to conclude 
that they burned the deceased with any such wish as to screen 
the offender.” The prisoners, therefore, have committed no 
act which entails upon thorn penal responsibility and arc not 
guilty of the offence charged. 

I, therefore, direct them to be immediately released. This 
order will also apply to the prisoner Purau Kopalee. 


Pees ION T; 

C. B. TUEVOR, Esq., Judge. 


GOVERNMENT 


GOLAM ALLEE. 


Chittagong. 


Crime CaA.EGED.—Perjury in having on the 9th March, 

1859, corresponding with the 26th Falgoon, 1265, B. 8 . or ^prii 15 . " 
1220 , M. S., intentionally and deliberately deposed urnjer a 
solemn declaration taken instead of an oath, before the Magis- Golam 
trate of Chittagong in* the burglary case of Mohoson Alice Allek. 
Manjeo, versus Allee Ohand and others, that Diga Gazee and 
Abdool Allee saw when he (Alice Chand) placed the property in Hold that 
the ditch, and in having on the 10th March, 1859, corresponding previously to 
to tlie 27th Ealgoon, 1265, B. S, or 1220 , M. S., again inten- 
tionally and deliberately deposed under a solemn declaration oontaining^tha 
taken instead of an oath, before the said Magistrate, in reply contradictory 
to the question “ when Allee Ohand placed the property (in the statements on 
ditch) were Higa Gazee and Abdool Allee present,” stated which perjury- 
VOL. IX. Q 
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1859. 

April 1.^. 

C’bso of 
Golam 
Alles. 


is aseigned, 
it is necessary 
to ascertain 
that they were 
taken before 
competent au¬ 
thority and in 
proper legal 
form. 

Ad in the 
present case, 
tlie second de¬ 
position is re¬ 
presented as 
haring been 
taken on oath 
and not on 
solemn decla¬ 
ration, in ao- 
eordaneo with 
the imperative 
provisions of 
Act V. of 1840, 
no assignment 
of perjury can 
be made on 
any statement 
contained in 
it; and the 
pri'ioner is 
entitled to his 
release. 


“ No ; they were not,” such statements being contradictory 
to each other on a point material to the issue of the case. 

Committing Ollicer.—Mr. T. P. Larkins, Magistrate of 
Chittagong. 

Tried before Mr. E. Badcliffe, Additional Sessions Judge of 
Chittagong, on the 17tli.March, 1859. 

Kemarics hy the Additional Sessions Jvdge .—The Magis¬ 
trate’s abstract of charge and examination and grounds of 
commitment afford every particular connected with the case. 
The evidence of witnesses Nos. 1 and 2, prove the prisoner’s 
confession to bo voluntary, that of witnesses Nos. 3 and 5 that 
the depositions of the 9th and 10th March, 1859, were written 
by them respectively, at the prisoner’s dictation, and that of 
witness No. 4 that the prisoner was duly placed on his solemn 
affirmation. 

The prisoner pleads not guilty^ and in his defence, admits the 
correctness of his first deposition. 

The Law officer considers him guilty and liable to ^^tazeer^ 
In this verdict I do not concur for the following reasons. 

Although it is proved by the evidence for the prosecution, 
that the two depositions were of a contradictory nature ou 
points material to the issue of the case of burglary with refer-* 
ence to the guilt, of Yassin, Mahomed Tuikee, and Bocha 
Gazee, I have the honor to point out that the deposition of the 
10th March, 1859,'taken by witness No. 5, is altogether 
irregular, the words at the head of his written de|)ositioii being 
“ this day the witness being again present was placed on his 
oath” the words “ that he was sworn according to the provishms 
of Act V. of 1840” as directed in paragraph 3, Circular Order 
No. 44, Volume 3, being omitted, and the word '•'■huluj' 
used instead of protigya'' in opposition to Circular Order 
No. 93, Volume 4, and iteports, Lower Provinces, 1852, part 
1, page 70, and, therefore, as by precedent of 11th January, 
1851, in the case of Government; versus Shooroop Chundcr 
Nath, wherein it is declared that a deposition taken irregularly 
cannot be made the ground of a conviction for perjury, 1 dissent 
from the opinion of the law officer and recommend the prison¬ 
er’s jminediato release, the illegality complained of being 
manifest. 


The prisoner has been offered a release' from jail pending the 
Sudder Couit’s decision under Section 7, Kegulatiou XIV, of 
1810, on the production of sufficient bail. 

Remarks hy the Nizamut Adawlut. —(Present: Mr. C, B. 
'J’revor.) This case has been referred to the Court in conse¬ 
quence of a difference of opinion between the Law officer and 
the J udge. 

The Law officer considers the prisoner guilty of perjury, and 
liable to The« Judge tonsiders him not guilty, inas- 
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much as the second deposition, that taken on tlie 10th March, 
was not taken in due legal form, and perjury cannot be on any 
statement made in it. 

Now it is finite clear that before the depositions, containing 
the particular contradictory statements on which perjury is 
assigned, can be looked at, it is noeessRiry to see not only that 
they have been taken before competent authority, but also 
that they have been taken in proper le^id form. 

'J'he deposition of the 9th March meets fully the retiuirement 
of the law ; but that of the 10th as remarked by the Judge, 
does not; under these circumstances no perjury can be 
assigned upon any statement made,in it. The charge against 
tlie prisoner as laid necessarily falls ; and he becomes entitled 
to bis immediate release. 

The Sessions Judge will direct the Magistrate to be cautious, 
in future, that the form, directed by tl>is C'ourt for Hindoos 
and Mussulmans as the case may be, with a view of carrying out 
the provisions of Act V. of 1840, are duly observed by him. 


1869. 


April 16. 

Case of 
Golim: 
Axi.be, 


PllESENT : 

0. B. TilEVOK, Esq., Mge. 


GOVERNMENT axd NEE LA CHOWDRY 


versm 

BECHOO SAHOO TUTTEREE. 

Crime Charged. —1st count, making and uttering false coin 
to wit, 5 s[)urious brass pice; 2nd count, uttering 6 pieces of 
brass as pice with intent to defraud Neela Chowdry. 

Crime Estarltsued.— The same as crime charged. 

Committing OHicer.—Mr. W. Aiuslie, Magistrate of Bhaugul- 
pore. 

Tried before Mr. T. Sandys, Sessions Judge of Bhaugul^mre, 
on the 22nd November, 1858. 

Remarks hy the Seasons Judge ,—Plaintiff keeps a spirit shop 
and deposes, on two occasions ho had found false pice in his 
bag and set a watch to detect from whence they came. The 

prisoner corning after dark, 

Wit. No. 1, Munnorutli Hujjam, 

„ „ 2, Gyanee Hujira, 

„ „ 3, Thukooroe t'hokeodnr. 

Before Police. 

Wit. No. 4, Sumur Biiuggut, 

„ „ 5, Sliibchurii Dosd. 

Q 2 


paid him two more which he 
examined by a light and found 
to be false, and similar to those 
previously paid to him. The 
• prisoner on being taxed with 


Bhaugidpore. 

1859. 

April 15. 

Case of 
Bkchoo 
Sahoo 
Tditebbe. 

In order to 
render a per¬ 
son liable for 
attering or 
forging coun¬ 
terfeit coin, it 
is not necessa¬ 
ry that the 
counterfeit 
should be a 
perfect resem¬ 
blance of the 
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April 15. 

Case of 
SSCHOO 

Sahoo 

Tcttebee. 


1859. Before Magistrate. tlie fraud, confessed and the 

Wit. No. 6, Luchmun Suhoy, surplus metal remaining from 

” ” «’ tlie casting, was found on 

9. Bol^ Saho. » 0 »>-ch of his house. 

Prisoner’s defence before 
this Court is of the same ‘inculpatory kind pretending, however, 
for the first time, that the pieces of brass were in the same box 
with pice, and paid by him through oversight, but the issuing 
real coin. A was too deliberate and repeated to entitle such pretence to any 
very imperfect weight. The counterfeits too could have been turned to no 
reBeniblance than that of representing pice, although as shewn by 

to ^ bring ^ they were so very imperfect “ that except in 

the pieccB forg- dark no one could be deceived by them, but as he did succeed 
ed or uttered in passing them, any argument for his innocence arising from 
■within the de-the nature of tlie counterfeit, falls to the ground.” 

The jury* unanimously convict the prisoner on the counts 

charged. 

, , * Kurreem Bux, Ishaq Chuq, BhaugulporCj 

9 H* ^ Puncheelal Doss Rathore, ditto, 

’■p * ’ Munwar Ally, Ramporo Khyra, ditto, 

Parusuauth Saw, Oordee Bazar, ditto. 

ment attrehed presumptioH, and on the second of 
to tlie crime of him as follows ; 
forging coun- Sentence passed hy the lower 
terleit coin imprisonment with labor and irons in the district jail 
is from seven Remarks hy the Nizamut Adawlut. —(Present: Mr 

■VQ Ti\1 I **4 /VllVk _ 


ilnition of 
counterfeit 
coin. 


In this verdict, concur¬ 
ring as above shewn, I 
convict the prisoner on 
the 1st count, on strong 
full evidence and sentence 

Court .—Five (5) years’ 


C. B. 


n .... ^if v.w .. A..... .u. M. V. *(1 resent 

^I'revor.) There seems no doubt but that the counterfeit brass 

prisoninent, coin jiaid on this occasion by the prisoner, was a very imperfect 

and if the semblance of a real pice : they were very similar to a pice in 

Judge is of size, but had no impression on them. This degree of resem- 

opimon that a jiji^nce however is quite sufficient to bring within the definition 
further ruiti- n . -i. ■ ° 

gation or re* countertoit com. 

inis-sion of There can be no doubt according to the prisoner’s original 
punishment is confession, that his necessities compelled him to resort to this 
necessary, ho, mode of action ; and also that this is not the fir.?t occasion on 
under clause 3, vvliichhehas passed similar counterfeits to the prosecutor in lieu 
tMice^^accord- of current coin. The Sessions Judge finds the prisoner guilty on 
ing to the the #irst count of making and uttering false coin. Now the 
preceding penalty attached by law Clause 2, Section 9, Regulation XVI1. 
clause and to of 1817, to the crime of forging counterfeit coin is imprisonment 
refer the (*|.Qm seven to fourteen years, and if the Judge is of opinion that 
his^^sentiment a further mitigation or remission of punishment is necessary, lie 
for the final under clause 3, is to pass sentence according to the preceding 
orders of the clause, and to refer the trial with his sentiments at large, for 
budder Niza- the final sentence or order of the Nizamut Adawlut. 
mut Adawlut. Under this law, it was not competent to the Judge, looking 
88ed*^°«^^ nature of the crime of which he has convicted the prisoner, 

^iaiself to pass a seatence of<ffive years’ iuiprisoument with 
of five years’ labor and irons. 
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This Court, however, finding the prisoner guilty simply of the 
crime of uttering or tendering in payment counterfeit coin, 
knowing the same to be counterfeit, considers the sentence passed 
by the Judge under Clause 2, Section 10, of liegulation XVII. 
ol‘ 1817 to be a just and ]»oper sentence, and confirms it accord¬ 
ingly. • 


1859. 

April 15. 

Case of 
Becuoo 
Sahoo 
Tuiteeek. 


PuESENT ; 

J. H. PATTON AND A. SCONCE, Esqs,, Judges. 


GOVERNMENT, op the part op MUSST. ALEMEE 


imprUonmont 
with labor 
and iron.s con¬ 
firmed under 
Seel ionlO, Bo- 
gulationXVII. 
of 1817, the 
Court finding 
him guilty 
solely of utter¬ 
ing counterfeit 
com knowing 
it to be such. 


versus 

TAHZ MAHOMED. 


Assam. 


Crime Charged. —Wilful murder of Edoo boy. 

Committing Officer.—Captain E. P. Lloyd, Joint-Magistrate 
of Kararoop. 

Tried before Lieutenant* Col on el John Butler, Deputy Com¬ 
missioner of Assam, on the 14th February, 1859. 

Opinion of the Deputy Commissioner .—It appears that 
the prosecutrix, Mu&st. Alamee, is the wife of the pii- 
soner Tahz Mahomed, a Sepahee in the 2nd Assam Light 


1859. 


April 15. 
Case of 
Tahz 

Mauumbd. 


Murder of 
boy by his 

Infantry, and that her brother Sheikh Edoo, a boy of the 

about 12 or 13 years of age, lived with her and her husband, sake of his 
as ber father at his death left his son and property valued at property under 
200 Rs. to the care and guardianship of the prisoner, and that /eiuarkable 
when the prisoner wanted to spend the ready cash the deceased xhe'^body'^wTs 
boy, Sheikh Edoo, prevented him and on this account the after made- 
prisoner often tlireatened to kill the boy and beat him and bare quate exami- 
bim ill-will; at 7 A. M. on the morning of tho 29th December, nation sufibrod 
the piisoner took an axe and the boy Sheikh Edoo with him, buried, 

to cut firewood in Jbhe jungle and at 11 a. m. the prisoner 
returned home with a load of firewood without the boy. The examined, 
prosecutrix enquired of the prisoner, her husband, the cause of The guilt of 
tlie boy Sheikh Edoo her brother’s absence, he replied he was murder was 
playing on the road, and having bathed prisoner returned to home 

eat his food, but he was in such a state of tremor lie could not vioient”"^*pre‘ 
eat as usual; said the fish stunk and he felt indisposed and sumption, 
telling the prosecutrix he was going in search of the boy, left He had ascrib- 
about 11 A. M. and returned at noon with the corpse of the boy the death 
saying he had foupd it in a baniboo thicket, killed in a bamboo agency 
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April 15. 

Case of 
Tahz 
Mahomed. 

of a dcTil, 
though the 
tuedical evi¬ 
dence showed 
it was the 
result of vio¬ 
lence. De¬ 
ceased was 
when ln<»t seen 
alive in prison¬ 
er’s company ; 
prisoner was 
next seen alone, 
and falsely 
denied that the 
boy liati been 
with him ; he 
pointed out 
the corpse in 
a dense jungle 
ill) penetrable 
but by force; 
and where no 
one could have 
found it but 
by accident or 
from personal 
knowledgejand 
gave to certain 
persons con¬ 
tradictory and 
absurd expla¬ 
nations of tho 
manner in 
which deceased 
met his death, 
such as could 
not po8^ihly 
have occurred, 
as proved by 
tlie local en¬ 
quiry of the 
Magistrate. 
For tiiese eir- 


chrpa or press by an evil spirit; tlie prisoner reported the death 
of the boy to the subadar, Mohun Sin^h, at the quarter-guard, 
and the medical officer was also made acquainted with the 
death, but as the prisoner said he had no suspicion of any one 
having murdered the hoy, he directed the prisoner to bury the 
corpse and it was iuterreddii the evening of the 29th December ; 
subsequently susjiicion being excited that the boy had come to 
an untimely death, tho Vody was disinterred on the 1st January, 
and the medical officer holding 'Ajpost mortem examination 
on it, declared that the boy had died from violence. Two 
witnesses Mussamut Dheen Lnggy and Kollaram Sepahee saw 
the prisoner with an axe in his hand accompanied by the boy 
Sheikii Edoo, going towards the jungle to cut firewood at about 
7 A, M. on the morning of the 29tli December. Musst. Juggureo 
witness, also, deposes that the boy Sheikh Edoo asked her in the 
morning about 8 A. M. whether she woidd not send her daughter 
for firewood, that he was going with the prisoner, she replied 
sh(‘ would not and the boy went away. 

(xemlra Apa, Munglo Apa, Jatlira Apa, and Runjeet, four boys 
about 12 or 13 years of age, were not sworn hub deposed that 
they were cutting grass on the edge of the Sola Reel when the 
prisoner, about noon, came up and asked them if they had seen 
a boy, they replied they had seen no one and in half an hour 
afterwards the prisoner iqipeared with the corpse of Sheikh 
Edoo, untied the fastenings of his legs and with a wet cloth 
wiped the body and asked them to look at it as an evil spirit 
had killed it, but heating the name of the devil they were 
afiaid and did not approach nearer than twelve feet, on this 
the prisoner took up tho corpse and went away and they also 
went away. Six witnesses depose to the sooroothal made by the 
police darogah, but the^os^ worfew examination of the body by 
Doctor Allan, on the Ist January, leaves no doubt that the boy 
Sheikh Edoo was cruelly murdered by being pressed or beaten 
to death. 

Tlie prisoner has throughout the trial, pleaded not guilty 
and before the jury says, the boy did not accompany him to cut 
wood and that he found him entangled in the bamboo thicket 
in a b8,mboo chcipa or press, killed by an evil spirit, he adduces 
no witnesses in his defence, and urges that as the boy and his 
property were entrusted to his charge wll'at object could there 
Ge for his murdering him. 

The jury ami Magistrate find the piisoner guilty of wilful 
murder. 


curtistaiices There being no eye-witness to the deed, the case requires 
pc^mited 'i mature consiilcFation. The prisoner by prosecutrix’s 

manner statement, it is clear, bore the deceased boy no good will and 
palpably false, often threatened to kill him and did beat him often for prevent- 

Sentence— hig his spending the ra«uey. t 
death. 
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Two witnesses* besides the prosecutrix prove beyond a doubt, 
that the prisoner went with the boy on the morning of the 
29th December, to cut firewood and the prisoner returned with 
wood to prosecutrix at 11 a. m. without the boy. 

'J'he trepidationt evinfced by the prisoner when he returned 
%vith the wood and inability to eat his usual food and his going 
then at noon and at once finding the body, and then the cold 
manner in which he proceedt'd to waaJi or wipe it with a wet 
cloth dipped in the heel and taking it home and saying the boy 
had been killed in a bamboo chepa or press by an evil spirit, 
are, it must be admitted, weighty and very suspicious facts. 
The evidence of Doctor Allan also establishes beyond a doubt, 
that the boy met his death by violent means, either pressure 
or beating and the plea put forward by the prisoner, that tlie 
boy has been killed by an evil spiidb is so preposterous and bis 
total inability to urge anything that could in any way exculpate 
him from the charge, and otfering no witnesses in his defence 
all lead to the inevitable conclusion, that he is guilty of having 
perpetrated a cruel premeditated murder to a[)propriate the 
boy’s property, and though there is no direct evidence or eye¬ 
witness to the perpetration of the foul crime, on violent 
presumption 1 would convict him of the charge of wilful 
murder of the deceased boy, Sheikh Edoo; but the ends of 
justice will 1 think be secured by the prisoner being senieuced 
to imprisonment for life with labor in irons in transportation 
in lieu of capital punishment, 

Memarks by the Nizamal Adawlut. —(Present: Messrs. J. H. 
Patton and A. Sconce.) The boy, Edoo, whose murder forms 
the subject of this trial, was about twelve years of age and 
lived with his sister Alamee, the prosecutrix, and her 
husband the prisoner, who is a sepoy in the local Kegirnent 
stationed at Gowbatty. About noon of the 29th December 
last, Edoo was brought back to the house dead. On that day 
the bod}"^ was examined by the Civil Surgeon Dr. Allan, wlio 
observed a dark discoloration or bruise, which extended over 
the left side of the neck from the e<dlar-bone to the lower 
jaw. Up to this time, the violent death of the deceased had 
not been apprehended ami the body, though as it appeaned to 
us without adequate examination and the exercise of judicious 
discretion on the part of the Civil Surgeon, was suffered to be 
buried; but subsequently suspicion of foul play was entertain¬ 
ed ; on the 1st January, 1859, the body was disinterred and 
having been re-exaimned by Dr, Allan, this ofiicer in his 
deposition states, that the body was but little decom]:>osed and 


• Musst, G-heen Luggy and Kollaram. 
t Vide Proseditrix’s evidence. 




April 15. 

Chso of 
Tauz 

MxuoHKn. 



120 


CASES TN THE NIZAMUT ADAWLUT. 


j 


1859. 


April 15. 

Case of 
Tahz 

Mahoukd, 




admitted fully of a careful examination ; that the same injuries 
were observed on the body as when he first examined it; that 
dissection over the bruised part revealed the muscles and 
tissues beneath to be in a complete state of pulp and infiltrated* 
with extravasated blood from rupture of the vessels of the 
neck, which accounted for* the death of the deceased and could 
only have been caused by violence applied externally ; that 
from the absence of any* abraison of the skin over the injured 
part the injuries inflicted must have been caused either by 
severe pressure, such as the bent knee applied with force to the 
neck while the deceased lay on the ground struggling and 
which in addition, would have caused death by strangulation: 
repeated blows from the fist inflicted in the same position. 

Alamee states that her husband, the prisoner, about 7 
o’clock in the morning of the 29th December, went to cut 
wood, taking Edoo with him ; that about 11 o’clock prison¬ 
er returned alone and said he left Edoo playing; that he 
partook sparingly of the meal that had been prepared for him 
and seemed to tremble; that after awhile prisoner went to 
look for Edoo and returned at mid-day with his body saying 
he had found the boy strangled among the tangled branches 
of a clump of bamboos, being killed as he explained it by a 
devil. The witnesses Musst. Gheern Luggee and Kollaram 
Sepoy saw prisoner and the deceased go off in company early 
oil the 29th December, and Kollaram adds that they were 
[iroceeding in tlie direction of the Cbota Beel, in the neighbour¬ 
hood of which the body of Edoo was by the prisoner afterwards 
found. The witness, Nazir Mahomed, states that about 30 
o’clock lie was going towards the Chota Bheel and saw the 
prisoner corning with a piece of dry wood on his shoulder 
towards cantonments, but casting repeated looks towards the 
grove of bamboos where the corpse had lain. The witness, 
Wullee Mahomed, states that about noon prisoner came to him 
and asked if he liad seen Edoo; then went on towards the 
Chota Bheel; and an hour afterwards returned and requested 
him to go to his burial saying first that lie had been drowned; 
then that he had been killed by an evil spirit and that he had 
found his body on the fork of a bamboo, in a thorny clump 
growing on the banks of the Cbota Bheelj 

Bheekun Khan, Jemadar, and several sepoys attended the 
funeral of Edoo and dB.scribe the marks of violence observed by 
them on the body. These appearances appear to have excited 
more or less ap[)reliension, but not till the following day was 
anything done to elucidate the circumstances of the boys’ death. 
On the Both December, however, the Jemadar, Bheekun Khan, 
witnesses Godrun Tewaree, Lukbeenath, Sheikh Argoon, Wullee 
Mahomed and others, accompanied the prisoner to the spot 
where he said he foun^ the booy of Edoo. He took them to 
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an impenetrable bush of thorny bamboos, into which,, as the 
witnesses describe it, the hand could not be thrust. On the 
{▼rovind, near, were seen indications of a struggle as if the earth 
iiad been scratched by the finger nails of a child. 

Four boys have been ildduced as witnesses to shew that while 
they were at play near the Chota Bheel, prisoner enquired if 
they had seen Edoo and not long afterwards he brought out the 
body from the jungle and told them tii 4 »t a devil had killed the 
boy. These young witnesses have not been examined on oath, 
but they are about thirteen years of age and as they appear to be 
capable of understanding the nature and object of a solemn affir* 
mation, the form prescribed by law,should have been administer¬ 
ed to tliem. As it is, however, their evidence is unimportant, for 
the prisoner in his own answers supports their statements. 

The witnesses, Bogah and Kashee Singh, speak to the 
small bamboo branch upon which the prisoner in the presence 
of the Joint-Magistrate, said he found the head of Edoo lying: 
and in his letter reporting the trial, the Joint-Magistrate 
Captain Lloyd thus describes what he saw : “ the bamboo bush 
is densely thick down to the ground, but at the bottom there 
is a hole just large enough to admit a man on his hands and 
knees ; inside, it is larger and running across in a horizontal 
direction, and about one foot from the ground, was a small 
branch about iths of an inch in diameter. The prisoner 
shewed me this as the branch on which he found the deceased 
lying on his neck. It is quite impossible, in my opinion, that 
this branch could have caused death to any one ; however feeble, 
it had free play up and down and was so slight that witli 
the weight of the hand alone, it would bend easily to the ground.” 

Prisoner was the guardian of the deceased and his desire to 
appropriate the property left by the boy’s father, worth about 
Its. 200, or as the prisoner says Its, 100, is stated by the 
prosecutrix to be the motive for the murder. 

In his defence the prisoner, states, that when he went to cut 
wood in the morning of the day of Edoo’s death, he was not 
acoompanied by the boy; that he got the wood at a hill 
occupied by a clergyman at a tea-plantation; that he 
returned about ^ past 11; that his wife asked about her 
brother and he told her Edoo had not accompanied him ; that 
about noon he went tJ look for the boy towards the Chota 
Bheel where he thought ho might he playing; that he accosted 
(the witness) Wullce Mahomed and going on, met a cooley, 
personally a stranger to him, who, in answer to his enquiry, 
said he had seen no boy, but a red cloth, such as he wore, 
under a bamboo bush at the Chota Bheel; and that after 
again asking for information from the boys abovementioned, 
he went to the bamboo clump and found Edoo entangled in 
the branches and so on. Prisoiler adduced no witnesses. 

VOL. IX. s 


18S9. 

April 15. 
Case of 
Tahz 

Mahomsd.' 
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1859. 

April 15. 

Case of 
Taez 

Mahombd. 


The trial was conducted by the Joint«Magistrate with the 
' assistance of a Jury. The Jury find the prisoner guilty, and 
Captain Loyd concurring in that verdict recommends a capital 
sentence: but the Deputy Commissioner to whom the pro¬ 
ceedings were referred, while he also, on violent presumption 
would convict the prisoner of the wilful murder of the boy 
Edoo, is of opinion that the ends of justice will be secured 
by a sentence of imprisonment for life in transportation. 

It appears to us that all the circumstances of the case fully 
substantiate the conclusion to which the Deputy Commissioner 
and the first Court have come. We have first, the undoubted 
assurance that the deceased, Edoo, was murdered. The injuries 
which became the proximate cause of his death were quite 
beyond the compass of accident or self-infliction. He was 
taken from home by the prisoner; was last seen in his 
company; and the prisoner returning alone, not only exhibited 
much perturbation of manner, but falsely denied his having been 
attended by the boy during the morning. Further we find 
that the prisoner, with a facility indicative of previous 
knowledge, proceeded as it were direct to the spot where the 
corpse lay, a country described by the Joint-Magistrate as 
covered by dense jungle where the chances against his finding 
it were irresistible,” while his statement that the place had 
been indicated to him by a cooley of whose name and person 
he knew nothing, and from whom he heard, not that he had 
seen the dead boy, (which would have enabled the cooley to 
anticipate him in the discovery of the murder) but only his 
dress, appears to be evasive and untrue. Again we have the 
utterly improbable explanation offered by the prisoner, of the 
attitude in which the corpse was found by him and his equally 
frivolous, inadequate and false suggestions as to the cause of 
his death. Thus it seems to us, that all the circumstances of 
the case fix upon prisoner the accountability for Edoo’s death, 
and our conclusion is, that he must be convicted of the wilful 
murder of this boy. 

Wc sentence the prisoner, Tahz Mahomed, to suffer death. 



UMMARY CASE. 


APRIL, 

1859. 


s 
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SUMMARY CASE. 
April 1859. 


Present : 

E. A. SAMUELLS, Esq., Officiating Judge, 


(No. 21 or 1859,) 

ROY MOTHOORANATH ClIOWDRY- 


-Petitioneb 


versus 


GOBINDCHUNDER GANGOOLY— Opposite party. 

VaTceels of Petitioner. —Mr. J. Newmarcli and Baboo Kishen 
Kisliore Ghose. 

Vakeel of opposite party.—Baboo Sreenatli Doss. 

Vakeel of Government.—Baboo Sumboonath Pundit. 

One Gobindchunder Gangooly complained that when on 
his way to his office, lie was seized by certain persons and 
carried to the cutcherry of Roy Moothooranath Chowdhry, 
by whose order he was beaten and plundered of sundry articles 
which he had with him at the time. No reason is assigned for 
this assault further than the plaintiff’s refusal to obey a 
summons of Roy Mothooranath. 

The case was taken up by the Deputy Magistrate of the 24- 
Pergunnahs, who issued a summons for the appearance of the 
defendants. Several of these appeal ed and have been sentenced 
by the Deputy Magistrate. Roy Mothooranath sent in a medi¬ 
cal certificate from a graduate of the Medical College and 
prayed to be allowed to appear by attorney. The Deputy 
Magistrate and judge concur in rejecting this application, and 
insisting on the personal appearance of the defendant. 

The offence charged against the prisoner is a bailable offence 
of a very ordinary kind. His personal attendance during the 
trial was not therefore requisite. The summons issued against 
him ought to have afforded him the option of appearing in 
person or by attorney^ and if the Deputy Magistrate considered 
bail for his ultimate appearance necessary, the amount should 
have been specified in the summons, and he should have been 
permitted to put in bail through his attorney. The course 
which the Deputy Magistrate seems to have pursued of sum¬ 
moning tho defendant to appear in person, to answer the charge 
is not warranted by the law (Reg. IX? of 1807,) with respect to 
offences of the nature of that charged against the defendant. 
The orders of the Sessions Juc^e and Deputy Magistrate are 
reversed. The Deputy Magisltate will permit the defendant 


24.Purgun« 

nahs. 

1869. 

April 7. 

Case of 

Gobint)- 

CHITNIIBB 

Gangooly. 

Tho discre¬ 
tion witli 
wliich the law 
vests Magis¬ 
trates to sum¬ 
mon a defend¬ 
ant in person 
to answer for 
a bailable of¬ 
fence is a rea¬ 
sonable and 
not a caprici¬ 
ous discretion. 
The summons 
must not bo 
made an in¬ 
strument of 
punishment, 
and it is only 
in special cases 
where it ap¬ 
pears likely 
that the de¬ 
fendant may 
abscond, or 
the like, that 
a Magistrate is 
justified in re¬ 
fusing a defen¬ 
dant in a bail¬ 
able case the 
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1859. to appear and mak^ his defence by attorney, on his giving such 
. .. y reasonable and sufficient bail as the Deputy Magistrate may 

consider necessary, to attend and receive sentence in the event 
Case of of his conviction. 

Note. —On a reference from the ^udge of the 24-Pergun- 
Gahqoolt. Court, on the 7 th April, informed him that there was 

no question in this case of the general discretion of a Magistrate 
option of ap- to summon a defendant in person, to answer for a bailable offence 
pearing by at- when there was reason to suppose he was about to abscond, or 
torney. If bail when there existed other good and sufficient reason for the issue 

to*^recerTe Ben- 5 the Court’s order had reference only 

tence^**iB con- the special circumstances of this case, which did not appear 
sidered neces- to them to warrant the issue of a personal summons. The 
sary, it should Court observed that the only legitimate object of a summons 
be specified in was to ensure the attendance of the accused when requisite, and 
the summons. process must not be employed as an instrument of 

punishment. 



REGULAR CASES. 

MAY, 

1859. 
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REGULAR CASES, 
May 1859. 


PllESENT : • 

E. A. SAM CELLS, Esq, Judge. 


Dacca. 


1869. 


May 20. 
Case of 


GOVERNMEN'L' a^jd lMk. LEWIS RAINEY 

versus * 

RAMCOOMAR GOOITO (No. 1.) DWARKANATH SHAH 
(No. 2,) OOLLAS MULLICK (No. 3,) and LOL MAHO- 
MED (No. 4) 

CiiTMB Chaeged.—P risoner No. 1, 1st count, severely wound¬ 
ing Mr. Lewis Rainey, Judigo-planter of Panchooriah factory, 
zillah Furreedpore, with intent to murder; 2nd count, conspiracy 
to murder Mr. Lewis Jiainey. Prisoners Nos. 2 to 4, let count, 
aiding and abetting in the first count on prisoner No. 1; 2ud Gooiio 
count, accessaries before and after tlie fact to the first count on and otliei-s. 
prisoner No. 1; 3rd count, conspiracy to murder Mr. Lewis 
Rainey. In » case of 

Committing Officer.—Mr. J. H. Ravenshaw, Joint Magis- wounding 

trateofFurr^dpore. t" murder ^ 

Tried before Mr. R. Abercrombie, Sessions Judge of Dacca, wliich the evi- 
on the 21st March, 1859. dcnco for the 

SemarA* by the Session* Judge .—The circiimstancea attend- prosecution 
ing this case are the following. The prosecutor Mr. Lewis . 

Rainey, an Indigo-planter in the district of Furreedpore, stated testunouy^un 
in his deposition, that at about 7 o’clock on the morning of 31st confirmed by 
January last, he left his factory for his usual walk, and after any collateral 
proceeding about a mile and a quarter, he stopped for a few circumsiances, 
seconds in the Nowcooree village to look at some images in a I'n^ouers 
Kalleeharee, which had attracted his attention. Resuming his 
walk he had proceeded about ten paces when something struck of t’lioevidence 
him forcibly from behind, which threw him forward for a foot being mani- 
or two. Turning round to ascertain what it was, ho saw a man fc«tly labncat- 
running off into the vfilagc by a bye-lane, and thinking he might and the rest 
be a madman, prosecutor called out to him to stop, but the man 
continued running away. Prosecutor then felt a pain at his tout with uidi- 
right side, and pressing the part where he felt the pain with his nary expe- 
hand he discovered for tlie first time, that he had been stabbed, nence. The 
the hand being instantly covered with blood. He managed to in 

walk on about the distance of io\xv hiegahs further to ** 5oat- 
building yard, when becoming exhausted from the loss of blood cross-ciaiui- 
he sat down upon a log of woq^, and sent for the darogah of nation and 
the Baitkah thannah, which was close at hand. When the ourelulenquiry 
YOL. IX. T 
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darogali arrived, he gave him a cloth which he bound round his 
body, and then sent him into the station in a palanquin, the 
prosecutor having first shown the darogah the spot wliere he 
had been stabbed, and pointed out the direction in whicli the 
man who had stabbed him had run ofi'. He adds that this 
man, whom he saw running away after he had been stabbed, 
bad a sliort stick under his arm. He was unable to recognize 
him, not having seen h’s face, but from his general build and 
appearance he (prosecutor) thinks that the prisoner No. 1, now 
before him, liamkoomar Gooho, is the man. He does not 
recognize either him or Oollas Mullick, prisoner No. 3, having 
seen neither of them before; but he knows Hwarkanath Shah 
(No. 2,) and Lol Mahomed (No. 4,) the latter being his ryot. 
He saw neither of these men at the time he was stabbed. The 
only reason he can assign for the outrage is his Imving taken 
in farm a small share of a village of whicli Dwarkauath Shah 


holds a share, but claims the whole independent of the other 
shareholder who gave him the farm. Dwarkauath had asked 
him several times not to take this fiirm. 

Sheikh Akber and Sheikh Bukshee, witnesses Nos 1 and 
2, state that on the morning in question, they were proceeding 
towards their homes which were close by, and saw Mr. liainey 
walking along the road, and the four jirisouers talking together 
behind a clump of bamboos to the north of the Busnublec 
Ahra. Suddenly liamkoomar Gooho (No. 1,) ran after the 
prosecutor and witii a sharp-pointed iron-headed stick like a 
spear, about three feet in length, which he had in his baud, ho 
struck him*on the right side, and then ran eft' tovvai’ds the 
west into the village. The pi’osecutor walked on a little distance 
and then sat down on a lug of wood. The darogah being sent 


foi', came and bound up the wound, <&c. 

Kefeitoollah and Sheikh Bukhshee Mahomed, witnesses Nos. 
4 and 5, stated that they were in the service of the prisoner 
Dwai'kanath Slmh, wlio asked them on the evening previous to, 
as well as on the morning of, the occurrence, in the presence 
of the other prisoners, w hether they would under take to murder 
Mr, liainey. When they refused to comply with his wishes on 
the second occasion, the four prisoners went out together, Lol 
Mahomed having in his hand a small spear, such as is described 
by witnesses Nos. 1 aud 2, and returned'above three gkurrees 
afterwards. 

yireikh Alum and Kooran Purarnanick, witnesses Nos. 6 and 
7, depose to having seen the prosecutor walking along the road 
on the morning in queotiuu, and the four prisoners talking 
togetlrer to the north of the Ahra. They also saw the prisoner 
liamkoomar run after Mr. liainey with tlie short spear in his 
hand. , 
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Ulionaoolliili, witness No. 8, was sitting in a shop. Hearing a 
noise he went in the direction of it and saw the prosecutor 
sitting on a log of wood, and the blood flowing from a wound 
in his side. At his desire he went for the darogah, and after¬ 
wards gave intimation of*the occurrenee at the factory. 

The medical oBicer* stated in his ovidence, tl>:it Mr. Rainey 

» T>i 1 had received a stab in the right 

• Dr. Dholanatii Boso. . i i • • ^ i 

hypocluvidriac region, extending 

two inches in the direction of the eleventh rib and between it 

and the external soft parts. He describe.s tlie wound as one of 

a dangerous nature, and likely to hav*) ])roved mortal had it 

penetrated the cavity of the abdoitien, which was only prevented 

by the interposition of the bone. Had the inflicting instrument 

not slid past the bone, the injury could not but have been 

penetrating when the consequences would have been fatal. It 

had evidently been inflicted with some force, the bone having 

been severely grazed. He considers Mr. Rainey’s life to have 

been in great danger from this wound. 

All four prisoners plead “ not guilty^' The defence of Ram- 
koomar Gooho (No. 1,) and l)vvarkanath Shah (No. 2,) is 
must voluminous. Ramkoomar states he has been falsely accused 
at the instigation of Mr. Rainey’s omlah^ and tlirough the 
influence of a taidnuvees of the darogali’s, an old enemy of his. 
He pleads that the prosecutor at first mentioned the names of 
no defendants; that he had been Mr. Rainey’s gomashtah for 
two years and would have been recognized by that gentleman 
had ho really stabbed him, (this Mr. Rainey denies, having 
stated in his deposition that he never saw the prisoner before). 
He further states that the witnesses are ryots of the prosecutor 
and all live at a distance from the place of the occurrence, and 
that their evidence is false and full of discrepancies ; that some 
ten years ago he was the servant of Mohimacluinder Uaboo, 
who had a quarrel with the prosecutor, who used to make him 
a defendant in his cases; that he is an old man of 60 or 70 
and nearly blind; and, lastly, that on the morning of the 
occurrence he was in Anund Wliah’s house settling accounts witli 
him, and remained there till about six ghurrees of the day. The 
only plea that he attempts to prove by evidence is the aldti, the 
place being within a^quarter of a mile of the spot where the 
crime was committed. This prisoner has already been imprisoned 
for five years on a charge of homicide and is said to have once 
belonged to a gang of thugs. 

Dwarkanath Shah (No. 2,) pleads that he has been falsely ac¬ 
cused by the coimivanoe of the factory Amlah on account of a quar¬ 
rel with Mr. Rainey about some landif; that he was in his house 
on the night previous to, and on the morning of, the occurrence 
till one pahur oi the day; th^t the witnesses Nos. 4 and 6 
never were in his service ; that«tlie evidence of tlie witnesses for 
T 2 
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the prosecution, who reside at a distance, is false, and full of 
discrepancies; and that the prisoners Oollas Mulliok (No. 3,) 
and Lol Mahomed (No. 4,) are not his servants. To prove 
the alibi and his other statements, he has had fourteen witnesses 
examined. * 

Oollas Mullick (No. 3,*) and Lol Mahomed (No. 4,) plead 
that they have been named as defendants from motives of enmity. 
They admit that they Have been in the service of the prisoner 
Dwarkanath, and that they slept in his house on the night 
preceding the occurrence. 

Although the witnesses named by prisoners Nos. 1 and 2, 
speak to the alild set up by them, their evidence is, in my 
opinion, totally unworthy of cri'dit, the reasons stated by them 
for their having gone to the prisoners at that particular time 
being unsupported by probability^. Prisoner No. 3 dispensed with 
all his witnesses, and No. 4, with all but two, who merely 
corroborate the fact that he was in the company of Dvvarkanath 
Shah (No. 2,) that morning. 

The law odicer in his futwa pronounces Ramkoomar Gooho 
guilty, on violent presumption, of wounding tlie pro.secutor with 
intent to murder him, but acquits the other three prisoners 
of the charges on whicli they have been committed, not placing 
any reliance on the truth of the statements made by the 
witnesses regarding them. I cannot concur in the latter part of 
this verdict, acquitting the three prisoners. 

Without attaching much weight to the evidence of tho 
witnesses Nos. 4 and 5, who are put forward to prove the 
conspiracy, I see no reason for doubting the testimony of the 
witnesses Nos. 1 and 2, who saw the four prisoners consulting 
together behind a clump of bamboos when the pro.xecutor passed 
along, and Ramkoomar Gooho run after and stab him with a 
spear. It must be remembered that these two witnesses are 
totally unconnected with the prosecutor; that they resi<le close 
to the spot where the crime was committed; and that the 
evidence of one of them was taken on the very day of the 
occurrence, and of the other on the day following, so that no 
time was allowed for the police or the factoiy servants, had 
they been so inclined, to make up evidence. 

It is proved by the testimony of the witnesses adduced, that 
the four prisoners were consulting toge'ther just before the 
crime was committed ; one of them is seen suddenly to rush 
after the prosecutor and wound him. The prisoners, when 
accused, oifer a very lame defence supported by most improbable 
testimony, the place where they profess to have been at the 
time not being a quarter af a mile oif. Moreuv^, it is admit¬ 
ted by Oollas Mullick and Lai Mahomed that they slept on the 
previous night in Dwarkanath Sabah’s house, who bad a quarrel 
with the prosecutor^ Taking* all these circumstances into 
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consideration, and after a culm and dispassionate consideration 
of the evidence of the witnesses for the prosecution, I can come 
to the single conclusion that all four prisoners are guilty. 

I would convict Ratnkooraar Gooho of wounding with intent 
to murder, and the othei* prisoners of being accessaries bofore 
and after the f act, and recommend "that Ramkoornar Gooho 
and Dvvarkanath Shall, wliorn I regard as the ringleaders, be 
sentenced to transportation beyond atia for life, and Oollas 
Mullick and Lai Mahomed to ten (10) years’ imprisonment 
with labor in irons. 

Remarks hy the Nizamut Adawlutf —(Present: Mr. E. A. 
Samuells.) The evidimce for the prosecution in this case 
consists entirely of direct testimony, first, to the prisoners 
having conspired to murder Mr. Rainey; secondly, to their 
having assembled at a particular spot for the purpose of way¬ 
laying him; and thirdly, to one of the party having wounded 
him on the high road at the instigation and with the encourage¬ 
ment of the others. This evidence is not confirmed by any 
collateral circumstances. The darogah was on the spot within 
a few minutes of the occurrence, the assault having taken place 
close to the thannah ; but the weapon with which the wound 
was inflicted has not been found: the prisoners have denied the 
offence consistently from the first. They have not varied in 
the defence they set up, and we have not even the slight 
presumption against them, which would have arisen from their 
attempting to escape. 

The Law officer, apparently under a mistaken impression, 
that Mr. Rainey had recognized Ramkoornar Gooho convicts him, 
and acquits the others; but the evidence connects the whole 
four prisoners so completely, that it is impossible to make any 
distinction between them. If we believe that Ramkoornar struck 
the blow, we must also believe, on the evidence before us, that 
the other [irisoners were present aiding and abetting. 

1 proceed to enquire then to what extent this evidence is 
worthy of belief; and first, as to the motive for the crime. 
Oil this head the only evidence is that of Mr. Rainey, who 
deposes, that the prisoner, Dwarkanath Shah, had asked him 
several times not to take the farm of a small share in a tillage 
of which he (Dwarjeanath) claims the entire ownership. His 
taking it in spite of this request, is the only motive he can 
assign. Mr. Rainey, however, it appears, took this farm about 
3 or 4 months before the occurrence of the assault; and he 
states, that he had not since been asked by iJwarkanath to 
resign it. He had never heard, he says, any whisper of an 
intention to maltreat him. 'I’here il no suggestion from the 
prosecution of any cause of enmity on the part of the other 
prisoners, their theory being, t^iat the other prisoners, who are 
servants of Dvvarkanath Shall, acted under his orders. The 
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motive, whiclj Mr. Rainey alleges for the crime, has thus, it 
will be seen, a remote origin ; and there is an entire failure to 
show any continuance of bad feeling on the part of the prisoner 
Dwarkanath. We have no evidence of any conduct or language 
of his during the 3 or 4 months precbding the assault, which 
could give rise to a susj/icion that he continued to cherish 
feelings of enmity towards the prosecutor: nor, indeed, have 
we any distinct evidenos that enmity ever existed: for Mr. 
Rainey nowhere says that it did. Although, therefore, if the 
charge be brought home to tlie prisoners, the motive alleged 
may be accepted as a sftthcient ex[jlanation of their conduct, 
its connection w.tlt the assault is too indistinct and uncertain 
to afford any antecedent presumption against them. 

Tlie first fact in order of time which is deposed to by the 
witnesses for the prosecution is the conspiracy. Two witnesses 
Kefaitoollah and Sheikh Bukhsee Maliomed depose, that they 
had been employed by the prisoner, Dwarkanath Shah, (who 
apfiears to be a land-owner and merchant) as theeka servants 
for one or two months: that on the evening before the assault 
he sent for them, and, in the presence of the other prisoners, 
proposed to them to murder Mr. Rainey during his daily walk 
promising them a reward ; and alleging, according to Sheikh 
Bukhsee (for the other witness is silent on this point) that he 
was driven to make the proposal by Rainey’s conduct in getting 
up suits and cases against him; that they both refused, and 
were allowed to go to sleep : that next morning, the piisouers 
woke them, and urged them again to commit the murder; but 
as they still refused, the prisoners went out alone, Lol Mahomed 
carrying a stick in his hand; that they shortly afterwards 
returned, and Dwarkanath then dismissed them from his service 
for their refusal to act as he had desired. They add, that as 
they were going along after their dismissal, they heard of Mr, 
Rainey having been wounded. 

This evidence bears on the face of it marks of the highest 
improbability. It is priwidybcifl impossible, to believe, that the 
prisoner, Dwarkanath, who had three servants of bis own, 
evidently ready and willing, according to the evidence for the 
prosec^ition, to do his bidding, would, without preface and 
without apparent reason, propose such a sifrious crime as that of 
the murder of an European gentleman, to two comparative 
strangers immediately before the time which he had determined 
on for its commission : that, on their refusal, he and the other 
prisoners should at once proceed to waylay their victim, without 
taking any precaution a;^ainst the witnesses betraying them, 
and that they should turn these witnesses out of doors at the 
very time when the darogah was carrying on his investigation 
in the neiglibourhood^without ati attempt of any kind to secure 
their silence. 'I'he suspicion of falsehood, which necessarily 
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attaches to this-tcstinionj, is moreover materially strengthened 
by the facts which are apparent from the uf{icii|l records produced; • 
that one of the witnesses Kefaittoollah was formerly in the 
employ of Mr, Euiney’s factory, and was punished in the year 
1844, for bringing a false*charge ot having murdered his brother 
Hazaree TaUadgeer against one Moteeoollah the servant of a 
zemindar of the name of Moheemachunder with whom the factory 
is 8tate<l to have had some quarrels, and that the other witness 
Sheikh Bukhsee Mahomed is the son of this Takadgeer. 

The prisoner Hwarkanath Shah also adduces, what appears 
to be respectable evidence, to provif that neither of these 
witnesses have ever been in his employ ; and we have no counter¬ 
evidence on the part of the prosecution. The Sessions Judge 
slates, that he does not rely on the evidence of these witnesses ; 
and the Government prosecutor in this Court, admits that he 
cannot ask the Court to credit their testimony,! have no hesita¬ 
tion in rejecting it as unworthy of belief. 

The suspicion thus forced upon me, that some paity, whether 
it be the police or whether, as tlie defendants allege, it be the 
factory Amlah, have been engaged in inanul’acturing evidence 
for the purpose of convicting the prisoners, must necessarily 
affect to a very serious extent any reliance which 1 might 
otherwise have been disposed to place on the direct testimony 
of the remaining witnesses. 

'I'hab testimony, however, contains so much, that is in itself 
suspicious and inconsistent w'ith ordinary experience, that I 
could not liave convicted upon it under any ciicurastaiices. 
There are two eye-witnesses in the case, Sheikh Akber and 
Sheikh Bukhsee wlio depose, that while following Mr. liainey 
along the road at some little distance, they saw the prisoners 
in consultation behind a clump of bamboos at the side of the 
road ; that Bamkooinar follov^ed Mr. liainey and struck him a 
blow on the right side with a small stick about three feet long 
which had an iron head, and then lied into the village. 

This evidence is supplemented by that of Sheikh Alum and 
Koran Puramaniek, who state, that they also were [)assing 
along the Mowcoiiee road ; that they saw tlie prisoner liarnkoo- 
mar go after the Sahib with the stick in his band; biit that 
getting alarmed, tlyey did not wait to see the result. Sheikh 
Alum says, that Dwaikanath Shah took the stick from Lol 
Mahomed and gave it to Ramkoomar; Koran Puramaniek, 
that Ramkoomar himself took the stick from Lol Mahomed. 

These witnesses appear, according to their own statements, to 
have been from 120 to 180 feet from Mr. Rainey, when the 
assault took place, and to have s$en the prisoners from u 
distance of 25 or 30 feet. 

Mr. Rainey himself dejioset, that in his morning walk, he 
had stopped to look at some ligurcs in a tUakfjorbaree^ and had 
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walked forward a few yards, when he received a sudden blow from 
behind and on turning round, saw a man with a short stick 
under his arm rirnning up a lane toward the village; that ho 
thought he was a madman, and called out to him to stop ; but 
that receiving no answer, he walked on,Vmd presently feeling that 
he was wounded, sat dowh on a log, and sent for the darogah. 
When the darogah arrived, he gave Mr. Rainey a cloth to tie 
up the wound, but hisere[)ort to the Magistrate shows, that 
he did not himself examine the wound and no one else appears 
to have seen it at the time. Mr. Rainey went back with the 
darogah, and pointed out the spot where he had been wounded, 
but stated to him in an information which the darogah took 
down, that he had not recognized the man, whom he saw 
running away ; and that he did not know the name of the 
weapon with which he had been wour)ded : but that it appeared 
to be a small stick and he supposed, it must have had an iron 
head. Mr. Rainey was then sent in to the station of Furreed- 
pore in a palanquin. His deposition, however, was not taken 
by the Joint Magistrate until the 10th of February, the assault 
having taken place on the 31st January. The prisoner Ram- 
koomar Gooho was then present; and Mr. Rainey pointed him 
out as a man, whose shape and general appearance were similar 
to those of the man he hud seen running away. From his 
evidence before the Magistrate and darogah, it might be 
inferred, that he had seen the face of the man who wounded 
him ; but in the Sessions he distinctly states, that this was not 
the case. Doctor Bholanath Bose describes the wound as “ super- 
licial and extending for about two inches from behind forwards, 
downwards, and inwards in the direction of the llth rib, and 
between it and the external soft parts to within a short distance 
of the cartilaginous termination of that bone.” I should have 
inferred from this description, that the wound was a slight 
one ; but Doctor Bose proceeds to state, that it was a very 
dangerous one, inasmuch as if the weapon had not been 
prevented by the bone from enteiing the abdominal cavity, it 
might have proved fatal, and he gives it us his opinion, that the 
wound was inflicted with a murderous intent, and probably by a 
spear 'with a short handle. It is evident, that Doctor Bose’s 
evidence has been afiected in no slight degree by what he had 
beard of the circumstances of the assault. 

The only other evidence for the prosecution is that of 
Dhunnaoollah who was sent by Mr. Rainey to fetch the 
darogah; He did not witness the assault, nor does he mention 
the presence of the eye-witnesses. 

The counsel for Ramkdomar has contended, that the Court 
have not the true facts of the case before them : that the whole 
story is false from beginning to e»d. That the wound ii a slight 
cut over the ribs, which could not have been inflicted by the 
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instrument mentioned, and that the probabilities are that Mr. 
Kainey either wounded himself, or met with an accident of 
which he has taken advantage to endeavour*to get rid of a 
troublesome neighbour. I do not see any reason to doubt, 
however, that Mr. Uain%y’s statement is perfectly truthful. 
The only question with me is whether, taking Mr. Itaiuey’a 
statemerjts to be strictly correct, the prisoners are the persons 
by whom or at whose instigation the wound was indicted. 

Now, looking in the lirst instance at Mr. llainey’s own 
evidence, the question occurs how was it, if the ])risoners were 
in consultation behind the bamboos wh«n Mr. llainey passed, 
he failed to perceive them ? The attention of four other persons 
walking along the same road was attracted to them. Mr. llainey 
seems to have been strolling along looking about liitn. He 
knew at least two of the prisoners. The 8Uj>position that they 
liid themselves as be j)assed, or that they came to the clump 
after he passed it, is inconsistent with the evidence of the four 
witnesses, Alum, Koran, Sheikh Akber, and 13ukslieo, 

Then, again, Mr. llainey’s statement that ho saw Lol 
Mahomed in the factory wlion he left it, is irreconcileablo with 
the evidence of those witnesses who say that be was present in 
the morning when Dwarkanath endeavoured to persuade them 
to commit the murder, and that he and the others went out 
together, Lol Mahomed carrying a short stick in his hand; 
which it is evidently intended, we should infer, was the stick 
with which the wound was inflicted. 

The place of the consultation is stated by the witne.sses to he 
distinctly visible from the place where Mr. Rainey was wounded, 
and is apparently within 60 or 70 yards of it. Two of the 
prisoners are said to have advanced some distance with Ram- 
koomar, when he ran forward. How was it, when Mr. Rainey 
turned round to see who had struck him, that his attention was 
not attracted by these men, who must then either have been 
in the attitude of men who watch the result of a crime in which 
they are themselves engaged, or who must have been Hying 
from fear of pursuit, on seeing that the murderer had missed his 
blow. 

Further, although the Sessions Judge says in his remarks on 
the trial that Mr. Raiiney denied that Ramkoomar liad been in 
his service for two years as the latter in liis defence alleged, 1 
find no such denial on the record, Mr. Rainey does not appear 
to have been asked any question on this subject. It is clear 
from the map filed with the case that Ramkooinar’s house is 
close to the factory and to the road along which Mr. Rainey 
takes his morning walk. It appears also that the factory has 
on one oceasion prosecuted him ; and although, therefore, Mr. 
Rainey says in his evidence tha% he does not know him, it i.-^ 
difficult to believe that he must not have been Butiicienlly 
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acquainted with his a[)pearance, as that of a near neighbour, to 
liave recognized lym at the time, if he was the man who struck 
tlio blow. ‘ 

Tlie portion, however, of Mr. Rainey’s statement which it is 
most difficult to reconcile with the hypothesis of the prisoner’s 
guilt is his description of'the assault itself and the weapon with 
which the wound was inflicted. If Dwarkanath Shah did 
determine with the aid'of Ramkoomar and the other prisoners 
to murder Rainey, is it probable the attempt would have been 
made in the manner stated ? The use of a light sticic about 
2 or 3 feet long, with an iron head, not only was likely to render 
the result of the assault very uncertain, but necessitated a 
resort to close quarters which, in the case of an European, the 
prisoners would naturally have wished to avoid. Is it likely 
that when the murder was deliberately planned, as we are asked 
to believej such a weapon would have been selected, and that 
only one of the party of four who went forth to aid in the commis¬ 
sion of the crime should have been armed at all ? I confess 
this appears to me quite incredible. If the talookdar had 
determined on murdering Rainey on the public road in broad 
daylight, in itself a most unlikely thing, the attack, in accor¬ 
dance with the habits of the people, would have been made by 
more men than one, and with weapons such as swords, hatchets, 
iron hound latees or spears, with which it might have been 
reasonably expected that resistance would at once be overcome. 

Looking to the nature of the assault, the instant flight of the 
assailant, and the description of the weapon which Mr. Rainey 
saw under his arm as he ran away, it ajipcars to me to be the 
most probable conclusion tiiat the attack was altogether un¬ 
premeditated ; and was the act either, as Mr. Rainey himself 
at first supposed, of n madman, or of some one who had been 
annoyed by his inspection of the figures at the Thakoorharee, 
for it was immediately after this inspection, it will be recollected, 
that the assault took place. 

None of the witnesses to the assault or conspiracy were 
procured Ibr some hours after Mr. Rainey left his factory to 
proceed to Furreedpore. The eye-witnesses say they were 
present when the darogah arrived and lent Mr. Rainey a cloth 
to bind up his wound, but that througjr fear they did not at 
the time mention what they had sten to any one. How the 
darogah ultimately discovered them and obtained their evidence 
does not appear. None of the witnesses are inhabitants of 
Mowconee, though it appears, their houses are in a neighbouring 
village at no great distance, they are brought up in pairs ; 
there being two witnesse's to each fact which it was considered 
desirable to prove. This may of course be accidental; but 
when viewed in coni^cction with the other suspicious features 
of the case, it gives rise to a doubt whether the arrangement 
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may not have i)et*n adopted from fear of the additional facilities 
for detection of falsehood, which a larger nimiber would have 
afforded. 'J'he story of these witnesses is Ividently carefully 
moulded on the statement whieh Mr. Kainey had made to the 
darogah before he left. The short stick with the iron head is 
described in the same terms by every witness and the two eye¬ 
witnesses both depose circumstantially to the blow being struck 
on the right rib, thougli it is very unlikely that the witne.sses 
should have taken such particular notice of the stick, when 
they were not aware at the time of the intention of those who 
held it, and the assailant being between* them and Mr. llainey 
at a distance of 150 or 180 feet, it is impossible the eye-witnesses 
could have known at the time anything further than that a 
blow was aimed at Mr. Rainey’s bact. 

On the minor discrepancies and improbabilities in the 
witnesses’ evidence which have been commented on by Oounsid, 

I consider it unnecessary to touch. The foundations of tbeir story 
appears to me to be so unsound, that it would not be safe to 
build any conclusions of guilt upon them. It is quite possible 
that a Bengalee talookdar and trader should conceive such a 
violent hatred towards a planter, and be himself so unscrui)ulous 
as to determine on murdering him. It is conceivable that he 
should employ his servants for this purpose, and even that he 
should determine to attack him by means of his servants in 
open day; but it is not consistent either with reason or 
experience to believe that ho should employ a single old man 
to make the attack on the public road in the presence of several 
passengers who were wi ll acquainted with him, with a slight 
and inetheient weapon, and still less credible is it that he should 
accompany the murderer to the spot, plant himself in full view 
of, and close to the road, hand the weapon to the murderer, 
otherwise behave in such a manner as to attract the uttention 
of the persons passing along the road and tlieii on the failure 
of his attack that he should await the ariival of the [loliee 
without an attempt at evasion. 

Improbabilities such as these (and 1 have passed over several 
without remark) would destroy all confidence in the evidence, 
even if an examination of the depositions of Kefailoollali and 
Bukhsee Mahomed had not satisfied me that .there has been 
fraud in the case. 

The evidence wliich the prisoners have produced in their 
defence is of a much more respectable and reliable character 
than that for the prosecution ; and the objection taken to it 
on the ground that it merely alleges an aliJbi at the houses of 
the defendants, which are close b^^'is without weight; for, 
under the circumstances, an alibi was the only evidence possible; 
and it is in the defendant’s favqp* that they did not attempt to 
lay the scene of it at a distance. The evidence of the witnesses 

V 2 


1859. 

May 20. 

CaBO of 
Bamkoomar 
Gooho 
anil others. 



1859. 

May 20. 

Case of 
Eamuoomab 
Goono 
and Olliers. 


140 CASES IN THE NIZAMUT ADAWLUT. 

for the defence is also unusually circumstantial aud bears strong 
marks of truth. < 

The prisoners must, therefore, be acquitted and discharged. 

The witnesses Kefaitoollah and Sheikh Bukhsee Mahomed 
will be committed without delay to taiko their trial for perjury, 
the prisoners and the two witnesses Hurishchunder Shah and 
Gobindclmnder Shah who prove that they were never in 
Dwarkanath Shali’s service, being made witnesses for the prose¬ 
cution together with any other witnesses on the same point who 
may be adduced by Dwarkanath. 

I cannot close this trial without remarking that the evidence 
of the witnesses in this case has been very imperfectly tested in 
the Courts below. Direct testimony, when unconfirmed by colla¬ 
teral circuinstanecs, is of little value in tliis country. It should 
invariably be tested by a close and .searching examination ; and 
the collateral facts wliicit qome out in the course of the 
examination should themselves be made the object of separate 
enquiry. When Kefaitoollah and Sheikh Bukhsee Mahomed, 
for instance, deposed that they had been employed for one or 
two months in tlie bouse of Dwarkanatli, and the prisoners 
denied the fact, it was the duty of the Magistrate to examine 
these witnesses carefully as to their antecedents, the circum¬ 
stances under which tliey took service with the prisoner, the 
nature of their duties, the persons with whom those duties had 
brought them into contact, and other particulars of the same 
nature. A local enquiry' into the truth of their statements on 
these various points, undertaken immediately either by the 
Magistrate himself or by a trustworthy officer, would then have 
enabled the Court below to form a eemfidont judgment as to 
the general credibility of the witrie>se8. In like manner, Mr. 
llainey should have been closely examined regarding his previous 
transactions with Dwarkanath aud Uamkoornar, the connection 
of the factory w'lth tlie villages whence the witnesses came, or 
with the owners of these villages. The eye-witne.sses and others 
should have been questioned as to their antecedents, the persona 
to whom they first mentioned what they had seen, aud the 
circumstances under which they had been induced to give their 
evideiice. A minute examination and cross-examination ranging 
over a variety qf incidents, would have presented such numerous 
points of comparison between the depositions of the different 
witnesses, that it would scarcely have been possible for false 
witnesses to have avoided contradictions and inconsistencies, 
which must have betrayed them. 

Not onlyj however, were test questions of the nature above 
indicated, and the enquiAcs which ought to have been founded 
on them, wholly omitted in this case, but the examination of 
the witnesses on the^ points ufton which they were prepared to 
speak is most meagre and uusatisfactory. Cross-examination 
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does not appear to have been attempted. Several materiid 
points of the case are left in obscurity ; ancL we have, in fact, 
no means afforded us of cheeking the statemints of individual 
witnesses. 

Thi.s is unfortunately by no means a rare occurrence in the 
cases which come before this Court; and it materially enl^ances 
the difficulties and ilisadvuntages under which the J udges of an 
ap]:)ellato Court must always labor. lt*eannot be too strongly 
impressed on the lower Courts, that it is their duty to take caio 
that all facts within the witness’s knowledge, which may tend 
to elucidate the case, shall be fully and clearly brought out in 
the dc])OBitions; and that means be afforded of judging of a 
witness’s credibility by a judicious examination on collateral 
points. It is impossible that this ('ourt can convict in cases, 
w'hieh afford any room for doubt, if they see reason to believe 
that the enquiry has been condycted below in a superficial or 
perfunctory manner. 
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REGULAK CASES. 
June, 1858. 


PUKSENT : * 

E. A. SAMUELLS, Judge, anu H. V. BAYLEY, Esq., 

OJJiciating Judge. 


GOVERNMENT PaoSEOUTOR, 
versus 

HENRY EDWARD MURRAY. 

OiUME Cha-Roed. —Wilful murder of Baboo Muddun Mohun 
Lall Lulla, late overseer iu the Post Office Department, on tlie 
night of the 15th February, 1859, corresponding with 4th 
Falgoon, 1265, with a bullet, or bullets, discharged from a 
fire-arm. 

Committing Officer.—Mr. H. W. Alexander, Assistant Joint- 
Magistrate of Raneegunge. 

Tried before Mr. P. Taylor, Sessions Judge ofWest-Burd- 
wan, on the 9th April, 1859. 

Bemarhs by the Sessions Judge .—The original correspondence 

noted in the margin,* which is 

* Note from Mr. S. Waucliopo, 

SupcrintciKlent of Police, Calcutta, 

<0 the address of Mr. Alexander, 
dated 24th February, 1839. 

Letter of Mr, A. S. Wilson, Do' 


with the record, shews that the 
prisoner, being the son of a 
native woman, who was not 
joined to his father in wedlock, 
puty Magistrate of Burhee to the is not an European British sub- 


address of Mr. Alexander, dated 
23rd of February, 1859. 

Note from Mr. Wauchope to the 
address of Mr. Alexander, dated 
2Gth February, 1859. 


ject, in terms of the Advocate 
General’s opinion forwarded to 
this Court with the Circular 
Order of Government Commis¬ 
sioners No. 68, of the 29th 


January, 1859. 

The only direct evidence of the fact in this case, is contained 
in the two depositions, on solemn declaration, given the 
murdered mau before^ his death, which, though not signed, in 
consequence of his having suddenly become too faint to hold a 
pen, have been fully proven by the witnesses named in the 

"’The other witnesHeg named 

aminod by tbe Sessions Court. Lai »» the marginj all heard the 
Mabomod Burkundu^, witness No. deceased say that the prisoner 
Ifi, and JuggernatkCbatterjeo, Head had shot him before his said 
moburrir of tbe Assietaut Joint- ♦depositions were Written, and 

VOL. IX. X 
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The prison- 
er was convic¬ 
ted of wilful 
murder on tbe 
dying declara¬ 
tion of tbe de¬ 
ceased, corro¬ 
borated by 
strong cir¬ 
cumstantial 
evidence, and 
sontenoed to 
death. 

A statement 
on oath by tbe 
dooeasod held 
not be a legal 
deposition as 
it was unsign¬ 
ed andreeord- 
ed in the ab¬ 
sence of tbe 
prisoner. 

Admitted, 
Itowever, as a 
dying declara. 
tion, the Ma¬ 
gistrate's at¬ 
testation being 
held to be 
sutficient. 
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1859. Magistrate, witness No 17. Two 

-——— of the writers of the depositions. 

June 23. I 

_ p t Mr. J. R. A. D’Cruz, witness 
g“"= Ho. 2. 

UKNBY Deefliolts, witness 

Rdwabd jg 

MtjueAY. Shiddhanarain, witness No. 6. 

To render Singh, witness No. >23. 

Bueli a declar- # witness wrote tlio usual 
ation a nnssi- mention of solemn 

l)lo under ct (jpgi^ration, after DtrleeplMl and 

11. 0 o , Burkundaz had begun tlio de- 
deceased must ° 

bone VO him sett ^ 

to be in d.Tiiger following effect. 


some of them heard the same 
dictated by him, though they 
were unable to recollect all he 
said. 

The first deposition written 
by Dulleeplol Lalhi witness No. 
15 (not examined by the Ses¬ 
sions Court, because he did 
not appear until the trial was 
nearly concluded) Lai Maho¬ 
med Burkundaz witness No. 
16, and Juggernath Chnttei;iee 
witness No. 17,* was to the 


t Prom the effects of physic. 


of iiuponding “Somewhere about 10 o’clock, IMr. Murray came to me. My 

death, hut it ^gj-g g,]! there and saw (him). He salaamed to mo 

IS not uecossa- ^ i i k it ■ i < v 

rv he should 

express his t Prom the effects of physic. i,gve had much annoyance to- 

Bonso of dsn- . i •„ -i i • day.t S £0 to sleei).’ 1 did so, 

1 ‘ : I this sentence, but the meaning ap- went to sleep (too).J 

from the na- pears to be aa stated. At about 1 o clock, tlio Saheb 

ture of the camc back, and shooting me 

wound and the with ball, or shot, ran away. I ran after him and saw that 


day,t go to sleep.’ 1 did so, 
and he went to sleep (too).J 
At about 1 o’clock, tlio Saheb 
camc back, and shooting me 
I ran after him and saw that 


attendant cir- Mr. Murray was running away, when. 1 got outside the door of 


ciiniBlances. ,j)y house, as soon as 1 got to 

J^runkenness § These appear to be mere repe- . .. „ P ,, 

cannot be siio- titions written down by the atupidi- ft f x 

cesgfully plea- ty of the scribe Dulleeplol, who godown (of the Post Ofiice) 
tied in mitiga- seems also to have put them in the I fell down and began to call 
tion of punish-wrong place. From tliis sentence, out,‘Soha Sing ! Soba Singh !’ 
ment, unless it the witness Lall Mahomed Burkun- g ijttle time or about 

is such as to daz began to write. ., . , ., , 

, ° three minutes, that person 

prisoner inca- up to me and on his arrival took me up m his arms, and 

pable of form- placed me upon his charpaee. After that Messrs. Deefholts and 

ing an inten- D’Cruz, having come and seen me, the latter went for the 

tion, and to Doctor, and the former began to converse w'ith me. When the 

exclude the Qhuprgggeeg brought me to thi.s place, those two Sahebs saw 

beration **or them^ do so. This evening, at about 8 o’clock, I was in Mr. 

design. D’Cruz’s tent, with his wife and child and Mr. Deefliolts, when 

Tlie pow-er the last named gontleman produced a picture (Daguerreotype) 

of mitigation of wife, which he shewed to us. Mr. Murray (prisoner) 

vcsted'^iiT'the ‘Doyou also have your picture taken.’ Then I said to him. 

Court by Reg. * yours taken.’ After that, I went away. 

XIV. of 1810, Murray Saheb, subsequently, came to my house, and said, ‘ It 

is not a oapri- is past 10 o’clock, go to ^leep, and 1 am going home (to do so) 

cions power, » A prostitute named Diljan, with whom that Saheb (pri- 

'^dV^welMe-been) intimate, was sleeping with me. 

finoi[ priuoi- Yesterday ahd this night, my iervant Jaukee brought her to 

pies, and valid me, and while I was sleeping with her, that Saheb (prisoner) 
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seoing her with mo, shot mo. lie fired his gun (bundoog) twice. 
(After tliat deponent said.) It appears (|o me that it must 
have been a pistol, but I cannot say with cytainty whether it 
Mas a gun or a pistol. When ho shot me, I saw the face of that 
SaVieb (prisoner) distinctly. 1 cannot say for certain whether 
the M'oman, who was with me saw.that Saheb or not, but she 
was sleeping by me when the shots were fired, and when 
1 was hit by the bullet she fled. Hoyrevcr, there was no one 

• Hem there is . repetition * My charpaee ■«m 

which need not be given. adjoining the door, and when 

that Saheb (prisoner) Jumped 
up after firing upon me, in consequence of its being a moonlight 
tiight, i saw him distinctly. The hall I received struck me in 
the stomach. I have been intimate with that woman (Diljan) 

for fifteen or twenty days.f On 
t Here the hand of the witness the 13th instant, Mr. Murray 
No. 17, Juggernath Chatterjeo gf^i^ to me ‘ Why do you have 

^ connexion with that woman r 
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J uue 23. 

Case of 
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reasons must 
be assigned for 
its exercise. 
No legit iiuato 
grounds were 
considered to 
exist in this 
case either for 
mitigation of 
punishment or 
for a recoin- 
mondation to 


t Albuteh oos kee pas Jaoonga, I replied that she was a prosti- 
are the words hero. tute and that, suoh being the 

case, I would certainly^ have 
connexion with her (if I liked). The Saheb then said ‘ Very 
well,’ ‘never mind.’ When that conversation took place, no one 
but that Saheb (prisoner) and I was present.” 

I’lie 2nd deposition does not appear to have been necessary, 
hut the Assistant Joint-Magistrate thought so, and therefore 
had the deceased ro-sworn and re-examined, and his statements 


written down again by the witness No. 17, who, it appears, 
availed himself largely of the contents of the 1st deposition, 
in preparing the record, for a great portion of the latter is 
textuiilly the same as the former. 

The only important dilTerences are ns follows. 

let. Where the deceased said, in his first deyiosition, that, 
when the prisoner came to visit him about 10 o’clock, his servants 
wore present and saw (him), he observed, in his second, that 
liis servants had gone to sleep at that time (and consequently 
could not have seen him). 2n(l, where in the first deposition, the 
deceased mentioned his going to sleep after Mr. Murray’s first 
viMt, the words “ was iken past 12 o'clock'^ were added in 
deposition No. 2, and 3rd, the remarkable passage in the 1st 
deposition about the deceased having recognized the prisoner 
token he jumped up after having shot him, is omitted in deposi¬ 
tion No. 2. 


The discrepancy No. 1, probably arose from better recollection 
on the part of the deceased, because 4,he evidence of his servant 
Jankee Kahar, witness No. 5, has shewn, that it was more 
consonant with fact than tl^t which he first made. The 
addition No. 2, docs not appear to be of much consequence, 

X 2 
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though the woman iJiljan, witness No. 20, has said that the 
deceased and herseff went to sleep at about 11 o’clock. 

The omission N^. 3, might easily have been made by the 
deceased in his 2nd deposition out of mere forgetfulness, but 
some portion of the evidence of the civil Assistant Surgeon, Dr. 
Bow, witness No. 7, appears to confirm the truth of the state-* 
ment omitted. 


One little circumstance, viz. the necessity of a Colt’s revolver 
being re-coeked, before it can be fired a second time, shews that 
the deceased must have been very close to the miirderer, when 
he awoke and saw him. , 

Circumstantial evidence .—The circumstantial evidence wa3> 
ill substance, as follows. 

The first witnesses who went up to the deceased on hearing 
him call out that he had been shot, have been mentioned above 


in the margin. Mr. J. B. A. D’Cruz, No. 2, went to the lines 
and brought Dr. Bow, witness No. 7, who, finding that the 
wounded man was likely to die very shortly, went with Mr. 
D’Cruz, to bring the Assistant Joint-Magistrate who, on his 
arrival at about 2 o’clock, took the depositions which have been 
described above. It appears from that oftieer’s statements that 
Duleeplol, the first person who begun to take down the 
deposition No. 1, wrote so badly that he called for another 
penman whereupon the burkundauz, witness No. 16, presented 
himself, and that, after that came the head moliurrir, witness 
No. 17, who not only headed and conijileted deposition No. 1, 
but also drew up No. 2, in the manner already described. Mr. 
Alexander has stated before this Court, that the demeanour of 
the deceased was as calm as could be expected under the 
circumstances, and that he appeared to be animated by no anger 
against the prisoner. This latter allegation is supported by Dr. 
Bow, witness No. 7, but contravened by the witness No. 17, 
Juggernath Chatterjee, head moburrir, who said that the 
deceased was irritated against the prisoner, though his evidence 
was given in a sufficiently clear and intelligent manner. The 
wounded man expired, according to Mr. Assistant Joint-Magis¬ 
trate’s account, at about half-past 4 o’clock on the morning of 
the IGili Ffiiruary ; but immediately after his depositions had 
been taken, that officer, with Dr. Bow, Mr. J. 11. A. D’Cruz, 
witness No. 2, Mr. Deefholts, witness Nof 18, and others, went 
to examine the house of the deceased. The appearances inside 
and outside thereof, were as follows. 


The mrandah, which was an open one, having a room 
debouching into it on each side, was empty, and the door of the 
inner chamber was open, with a jhanvp* raised in front of it. 
^ , The bed upon whieh the deceased 

Mussamut Diljan, witness 
Ne. 20, bad been sleeping when the fatal shot was fired, was 
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just inside the door, on the left hand side, with the head and 
pillows thereof away from it, towards the i|orth. About the ■ 
middle of the semul cotton mattrass, but a^ittle towards the 
head of it, was a ball hole, out of which Mr. H’Cruz extracted 
an entire conical bullet ^No. 2,) of a navy size Colt’s revolver 
pistol, quite clean and uninjured, except that it bore marks of 
the rifling of the barrel, from which it had been discharged. 
At the same time, Jankee Kahar, the servant of the deceased, 
picked up, from the bed, a fragment oi another bullet of a like 
kind (No. 1,) of which the residual portion could not be dis¬ 
covered. There was no blood in or arpund the ball-hole in the 
mattrass, but some was found between the Louse of the deceased 
and the post office, which are about forty yards asunder. No 
trace of any third bullet was apparent any where. Just round 
the corner of the house, to the left as you go out of the door, 
where there is a small lane leading to the Bazar, and at about 
six yards distance from the said door, was found a pair of shoe.s 
of common black bazar leather, tied with ribbon, the toes of 
which were pointed to the south, as if the person who had 
removed them from his feet had done so just before he stepped 
cautiously, round to the door of the deceased’s house. I have 
been unable to discover who first saw these shoes, hut all the 
witnesses who first went to the house in question, including the 
Assistant Joint-Magistrate, the Civil Assistant Surgeon, 
witness No. 7, Mr. Deefholts, witness No. 18, Shiddhanarain, 
witness No. 6, and J. K. A. D’Cruz witness No. 2, concur in 
saying that they saw them in the place described, and nearly 
about the same time. These shoes fit the prisoner, for 1 saw 
them put upon his feet myself, and had been sworn to by the 
person who made them and sold them to him a lew days before 
the murder, viz. Agam Moochee, witness No. 14, as well as by 
Mr. J. W. D’Cruz, a witness for the defence. Other witnosses 
as Mr. C. S. Rose, No. 21, and Mr. Coello, No. 2G, have also 
said that they are like the shoes that the prisoner wore just 
before, and at the time of the murder ; moreover, in his defence 
before the Assistant Joint-Magistrate, the prisoner virtually 
acknowledged that the said shoes were his, for he, at first said 
that some one might have taken his shoes away from hk place 
and put them there and then tried to make out, by alleging 
loss of a pair of shoes bought from Agam Moochee, some time 
before the murder ; that those found near the house of the 
deceased must have been the said lost shoes, placed there by 
the person who had made away with them. 

The surgical portion of the evidence of Dr. Bow, witness 
No. 7, proves that the ball received )9y the deceased must have 
entered his body on the left side, low down, and came out on 
his right, rather high up, anduthat, as it passed through his 
small intestines, stomach and liver, he could not have escaped 
death therefrom. 
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Tn the* course of liis said evidence. Dr. Bow observed, that the 
skin round the ba^l liole on the left side, had the appearance of 
being scorched, a^circumstanee which should be considered in 
conjunction with the statement made by the deceased, in his 
Ist deposition in regard to the prisoner having jumped up (as 
from a kneeling posture) after he had wounded him. Dr. Bow 
also stated, in answer to questions put by this Court, that he 
believed the entire bulle)i, No. 2 , to be that which had [lassed 
through the body of the deceased, before it entered the mattrass, 
because he had found, by subsequent experiment, that a Colt’s 
revolver slug fired at 9 . mattrass of the same kind, from a 
short distance, and without the intervention of any object 
equivalent to a human body, would pass completely through it. 
He also considered the cleanness of the said entire bullet to have 
been caused by the abstersion thereof, by the skin, on making 
its exit from the body of the deceased, as he had found to be 
the case in experiments be had since made upon dogs. 

Finally, Dr. Bow said, that he believed the fragment of a 
bullet or slug (No. 1,) found at the same time with No. 2, to 
be a portion of a similar conical slug, which had been cast in 
the same mould with it. He based this opinion upon a trans¬ 
verse mould mark, which appeared upon both slugs, or bullets. 

After the appearances at the house of the deceased bad been 
ascertained, the Assistant Joint-Magi.strate went off, with Mr. 
D’Cruz, witness No. 2 , and some of liis Police officials, includ¬ 
ing Kaloo Sheikh, witness No. 3, to apprehend tlie prisoner 
at the Telegraph Office, which is not quite half a mile distant 
Iron) the Post Office, in a north-westerly direction of the side 
of the Hallway Grand Trunk junction road. 

'file party went to the Telegraph Office, because Mr. J. R. A. 
D’(h*az stated that the prisoner would most likely bo found 
there. He was so found and duly apprehended, smelling of liquor, 
and in an excited state, and unable to account for his shoes, 
socks (said, on oath, to be usually worn by him, by Mr. Coello, 
witness No. 26,) and that (afterwards found in the empty tent 
of Mr. Carter, a little to the south-west of the Post Office). 

An altentation ensued about the boots of Mr. Wright, witness 
No. 2^ which the prisoner took possession of without that 
individual’s permission, when apprehended, which is not in fact, 
of any consequence, though the prisoner has tried to make it so, 
and which will be found fully detailed in the latter part of the 
depo.sitions of Messrs. Alexander, J. R. A. D’Oruz, witness 
No. 2 , and Mr. Wright, witness No. 24, above-named. 

It was tlie prisoner’s object to make out that he wore the 
hoots of tlio last mentioned individual, the night before, i. e., 
at the time of the murder, but ho has not at all succeeded in 
doing so, and the shoes, found n^iar the liousc of the deceased, 
just after it, have been proven to be his by the unexceptionable 
evidence before alluded to. 
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Kikal) Allee, Chuprassee of the Telegraph Office, witness No. 
25, deposed that no one was in the room in v^iich the prisoner ' 
was apprehended up to 11 o’clock, on the night of tlio murder, 
because he had then looked into it and seen it empty. 

Early the next morning, after the ])risoner had been placed 
in custody at the thannah, Messrs. ITCrux and Deel'holts, wit¬ 
nesses Nos. 2 and 18, when out for a walk, saw him tliere and 
went to speak to him. Mr. D’Cruz has since affirmed, in his 
deposition before the Assistant Joint-Magistrate, that he asked 
liirn what he had done, and why he had shot the deceased, u[)on 
which the prisoner said that there teere*no eye witnesses and 
that it (the murder) could not he proven aqainst him. On Mr. 
l)eofholts being questioned about this conversation, by this 
Court, be says that it was he who asked the prisoner the above 
questions, when he rejdied that he had not shot the deceased. 
He added that Mr. D’Cruz might have asked him the same 
questions, and obtained the remarlrable answer above cited, as 
be bad more talk with the prisoner than himself, but that he 
did not hear it given. 

A short time after this, Messrs. D’Cruz and Deefhnlts busied 
themselves in looking for the prisoner’s hat, in the Post Office 
compound, and not finding it, went to the tent of Mr. 
Th omas Kiernander, witness No. 19, which was a short distance 
to the south and west of that in which they resided, and found 
him with a Mr. D’Guerra, therein. Mr. Deefholts asked Mr. 
Kiernander whether the prisoner had been with liim the night 
before, as ho had heard talking in that direction, when he alleged 
that he had not. After this, Mr. D’Cruz, who had been giving 
an account of the murder to Mr. D’Glnerra, asked Mr. 
Kiernander if he had a revolver, and where it was. He was 
apparently vexed at the questions and said that he had no such 
weapon, and that Mr. D’Cruz was a very funny man to ask 
him I'or one, and asked him whether he thought that if he bad 
had such a weapon, he would have lent it to another for the 
purpose of taking a man’s life. Ho also wished to know who 
Mr. Murray was. Here it is as well to mention that when 
Mr. Kiernander subsequently, gave full depositions before the 
Assistant Joint-Magistrate and this Court, in regaiM to a 
conversation which, the prisoner had with him in his tent, on 
the night of the murder, he affirmed that he had told Mr. 
D’Cruz of the said visit, when he and Mr. Deefholts came to 
him the morning after. A reference however, to the supple¬ 
mentary depositions of Messrs. J. II. A. D’Cruz and H. W. 
Maylark (witness No. 1.3,) taken by me on the 8th of April, 
will distinctly shew that Mr. Kie?naiider must have told a 
fjilseliood in making the above averment, because he gave the 
same denial of knovvhsdgo to Mr. Alaylark on the 17th, that he 
had given to Mr. Deefholts on the Ifitli of February, and there- 
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* Mr. Coello was absent^with 
a delachmunl at that time and 
returned on tlje 16th after hear¬ 
ing of the murder. 


after, stuiiu; by conscience apparently, made a clean breast of it 
to the foi'incr indilidual on the 20th, and had liis deposition 
taken by the Assi^jtant Joint-Magistrate on the 21st idem. 

After Messrs. D’Cruz and Deefholts left Mr. Kieinander, they 
went to breakfast, during which it ocefirred to Mr. D’Cruz that 
he had seen a revolver pistol case in the room of Mr. Coello, 

witness No. 26, in the Post 
Office (clo.-e by.*) Upon this, 
he went with Mr. Deefholts to 
the said individual’s room, and 
calling his bearer, asked him 
about it. On the box or case being described, the man said be 
had put it into the drawer of the desk, from which it was forth¬ 
with taken out and examined. On its being opened, no pistol 
was found in it, and there were marks on the right hand side of 
it, in front, which plainly shewed that it had been broken open. 
The right hinge thereof was also in a fractured state. The 
box was replaced in the desk from which it had been takem, and 
Mr. D’Cruz began to get ready to go and inform the Magis- 
ticite. At this juncture, Mr. Deefholts walked to the desk 
abovementioiicd and took up therefrom a piece of paper (No, 9,) 
on one side of which was written a direction to the station- 
master in his own hand-writing, and, on the other, the follow¬ 
ing unfinished letter. 

“ Mv dearest atid beloved sister Harriet, 

“ Tliis this the last time you will ever here (&ic) from me. 
1 hope you will forgive rno for not having written to you from 

such a long time. 1 was quiet.” 

Mr. D’Crnz, it appears, was so struck with this, that he 
took the paper out of Mr. Deefholts’ hand before be luul 
finished reading it. Neither could recognize the hand-writing 
of the unfinished letter, but both recollected that the paper on 
whicli it appeared, formed the moiety of a note, wliich Mr. 
Deefholts had written to the station-master at Mr. D’Cruz’s 
dictation, about three packages which tliat witness expected 
from Calcutta, and which note had been given to the prisoner 
the night before, for presentation tliat morning, after the con¬ 
versation about the Daguerreotype picture, mentioned in the 
deposition of the deceased (to which both ^ Messrs. D’Cruz and 
Deefholts have deposed) had taken place. 

Both the said witnesses have affirmed that the contents of 
the said note, to the station-master were to the best of their 
recollection as follows. 

•* To the Station Master^ JRancegunge. 

“ Sra,—Please deliver to'Mr. Murray three packages that will 
come from Calcutta to my address, and oblige, 

“ Yours faithfully, 

“J. K. A. D’CRUZ.” 
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It is convenient to mention, here, that the prisoner was seen 
by Dep;umber Puttronuvees, witness No. 0,^o tear up, chew 
and spit out, the 2nd half of the above note (fragments 
No. 10,) while sitting in the verandah of thi Assistant Joint- 
Magistrate’s cutcherry, pn the IGth or 17th of February, and 
that Mr. Deefholts, witness No. 18„ has sworn to the words 
“ “ the," the letters “ utta" being a portion of the word 

“ Calcutta," and tlie letters being- to all appearance the 

last syllable of the word “ RatieegungV’ found upon the said 
fragments as being in his hand-writing. 

On the 16th of February, the Assistant Joint-Magistrate 
ascertained that tlie prisoner had be<^n urini^ng brandy at the 
llanecgunge Hotel shortly beftJre the murder. The depositions 
of Mr. C. S. Rose, son of the Hotel-lceepoj-, No. 21, shows that he 
took brandy twice, with some interval of time between ; that ho 
came at about a quarter to 9 o’clock and wont away at about 
25 minutes to 11; that he talked’ in his usual manner; that he 
had shoes upon his feet very like those (No. 6) which were 
found near the house of the deceased ; and that he went away 
quite sober. 

The depositions of Luiigutram Behra of the Hotel, witness 
No. 22, [)rovo that the prisoner afterwards came to him at 
about hall-past eleven, and took another glass of brandy, and 
lighting his pipe went away. Tlie same witness has also said that 
he did nut, at that time, see any pistol in the prisoner’s pos¬ 
session. 

On the 17th of Februai-y arrived Mr. H. W. Maylark, wit¬ 
ness No. 13, who, after questioning Mr. T. Kiernanderas before 
mentioned, deposed that he had made »)ver the pistol, No. 11, 
in its ease. No. 8, to Mr. Coello, witness No. 26, on the occa- 
sioji of his going dowii to Calcutta, some time before the mur¬ 
der ; that it was at that time loaded with five conical slugs and 
one round bullet; that he warned Mr. Coello of this; and that 
there were other persons present at the time, whose names ho 
did not recollect, as he was hurried and anxious to be in time 
for the train. The same witness, in answer to questions put by 
this Court, identified the entire bullet (No. 2) as, to all a))pear- 
ance, one of those belonging to his said pistol, but stated that 
be could not be certain about the fragment No. 1; that lie in¬ 
variably put one roifnd bullet into his pistol, when loading all 
the chambers thereof, and tliat he, sometimes, used certain 
smaller slugs, which were in the case, with paper wrapped 
round them, to prevent their falling out of the chambers. He 
also produced the key of the pistol case with which he locked 
and reopened it before me, and ob8er\yjd that one hinge thereof 
was in a fractured state, when he made over the said case to 
Mr. Coello. The last iniined individual supported the above 
evitlence, but did not recollect hearing Mr. Maylark say, that 
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the pistol was loaded when he gave it to him. He also swore 
that no one but «jhe prisoner and himself was present when the 
pistol case was mpde over; tliat the latter was heavy as if it 
had the pistol in it; that he had tried to open it on a cer¬ 
tain occasion, and could not; that the unfinished letter upon 
the half note, No. 9, was in the prisoner’s hand-writing which 
he had often seen; that the shoes (No. 6) were very like those 
that he had latterly seep upon the prisoner’s feet; and that the 
latter was in the habit of wearing stockings (as before mention¬ 
ed). 

On the 20th February, (Sunday) the pistol No. 11 was given 
up to the Assistant Joint-Magistrate by the witness Abhoy 
Napit No. 10, and the Na/ir Gunesh Lall Miser (sent for and 
examined by the Sessions Court). The witness No. 10, subse- 
quenllj' pointed out the place where he found it to the native 
Deputy Magistrate, Kantee Chunder Chatterjeo, as shewn in 
the small map drawn up by tliat officer, which is with the re¬ 
cord. Perusal of the above witness’s depositions before the 
Assistant Joint-Magistrate and this Court, will sliew, that he 
first mentioned another place, viz , a refuse heap outside the 
house of a mookhtear named Sreeram Bliuggut, who lives in a 
very short distance from the Nazir, and very fur north of the 
true locality of the discovery of the pistol, but that he, pretty 
evidently, did so at the suggestion of that functionary, who was 
anxious to conceal the fact, that he had a concubine, whom the 
witness bad been taking home to her house in tlic immediate 
vicinity of the true locality. Peru.'sal of the deposition of the 
same witness, in conjunction with those of Heeroolall Sam unto, 
and Rambisto Chatterjee, Nos. 11 and 12, will also show that 
the pistol was, in fact, found by Abhoy on the previous Thurs¬ 
day; that it had been made over, fora prospective con.sideration, 
to Heeroolall, who showed it to Rambisto, who, as it was cock¬ 
ed, accidentally di.scharged one barrel in handling it; and that 
it was not presented to the Nazir, until Heeroolall had from 
fear and inability to understand its management returned it to 
Abhoy. 

As the Nazir Gunesh Lall, when examined by this Court, 
aeknosvledged that he had a concubine living very near the 
place pointed out by Abhoy to the Deputy Magistrate, and 
no other was indicated by the said witness to that ofiicer, there 
can be no reasonable doubt of the pistol having actually been 
found there. 

'J'he road of the side by which it w'as found was the 2iul 
Bazar road running in a northerly direction, from a little 
distance to the west of the Post Office (see map) and, to arrive 
at that place, a small connecting road iiad to be traversed. 

Musst. Diljan, witness No. 2V, lives by the side of the said 
2 nd road ; some little distance to the south of where the pistol 
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was fuuncl, and the said road debouches into the Grand Trunk 
junction ditto, still furtlier south, which lca8s to the Telegrapli 
Office, about quarter of a mile north-west. i 

The second road leads, in a northerly direction, to the Than- 
nah, Police Chowkee, arfd tho houses of tho Nazir and Sreeram 
Ehuirgut Mookhtear, • 

The deposition of the Assistant Joint-Magistrate proves that 
tho prisoner’s felt helmet hat (No. 14^) sworn to by various 
witnesses, was h)iind in an empty tent of Mr. Train Master 
Carter, which stood in the same line with that of Mr. Kiernan- 
der, witness No 19, on the extreme vtfrgeeof the (Jrand Trunk 
Eoad, east of the 1st Ihizar road, which runs towards the 
north from very near it 

It is eonvenient to mention here that the tent of Messrs. 
J. P. A. D’Cruz and Deefholts was to tho south of the Post 
Office, at about the distance qf twenty-eight feet from it, and 
BO exactly behind it that the house of the deceased, which is 
.about forty yards to the north thereof could not be seen there¬ 
from ; that the tent of Mr. I'liomas Kiernander was about 
thirty-nine feet south-west of that of Messrs. D’Ciuz and 
Deefholts, and that of Mr. Carter about thirteen feet to the 


westward of the latter. Tho hotel is about one hundred yards 
to the oast of the Po>t Office, and was, at that time, mo^st 
quickly reached from the latter, through ati o[)oniiig which had 
been broken in the railing of the compound, at the bouth-eustern 


* See dopo£<ifiun3 of Messrs. 
DeeflioKs and Kiernander befoi-c 
tho Sessions Court. 


corner thereof.* 

Four barrels or Chambers of 
tlie pistol (No. 11,) bad been 
discharged, for they had been 


black with powder. Three shots had evidently (from a pecu¬ 
liarity in the construction of the weapon, by which the cylinder 
cannot be turned backwards at half cock)' been fired consecu¬ 


tively, and one (that, apparently, accidentally discharged by 
the witness Rarnbisto) liacl, as clearly, been fired after the 
pistol had been half cocked, and the cylinder thereof turned 
wholly round, one or more times, possibly by the person who 
fired the three shots, but more probably by the witnesses 
Ahhoy, and 11 eeroolall, before Rarnbisto took it into Ifis hand 
and that because thjfre still remained two conical slugs in the 
pistol, one on each side of the 4th ball discharged. One 
conical slug, like those still in the pistol, is still in the case, 
and exactly fits the chambers of the weapon. 

The construction of the pistol with tho above particulars, and 
the necessity of iis being cocked every time it is fired, were 
carefully explained to the law office^, as will appear in \mjutwa. 

On the 26th February, as before stated, Mr. T. Kiernander 
witness No. 19, being pricked* by his conscience, came forward 
and his deposition, taken on the 2l8t and repeated before tho 
y 2 
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Sepsions court, set forth that on the night of the murder, 
between the hoars Sf 11 and 12, as nearly as deponent could 
guess, the prisonerfcame into his tent, smoking the pipe No. 
15, which was left there by him and produced by deponent; 
that he was so tipsy that he fell repeatedly from a chair which 
he took ; that he had a loaded and capped revolver thrust between 
his shirt and pantaloons, on his right side ; that he asked for 
food and got it; that he complained of his step-mother, as 
keeping him away from his father’s house and preventing his 
advancement; that he said he would either shoot himself, or 

. ‘ gome bloody nigger that niglit* 

* These two words only appear consequence ; that Mr. Coello 
CoSt before this ^^hers had hurt his feelings 

about a woman and thiit the 
deceased had deprived him of her; that ho bore them, however, 
no malice and had visited the deceased at 10 o’clock, and been 
very friendly with him. ’J’he said witness further stated, that 
the prisoner read him a letter which he had received from Mr. 
Ooello, and particularly one passage thereof, viz. “ Damn, me ! 
if you, are indifferent to me 1 can be the samef which he 
considered insulting and about which he asked his opinion ; that 
the deponent, to pacify him, said that he did not tliiidc that it 
was insulting ; that he besought him not to kill himself, nor 
any one else, and tliat prisoner affected to make a joke of what 
he had said, in that regard, and notwithstanding the deponent’s 
endeavours to get him to remain and sleep in his tent or that 
of Carter, persisted in going off (as he said) to the Telegraph 
Office. It is also shewn i)y this witness’s depositions tlmt he 
never got out of his bed during the whole time prisoner was 
with him, and that, although about twenty minutes after his 
departure, he heard three successive shots fired, and some one 
call out “ Sobha Singh !” “ Sobha Singh !” “ 1 am shot by Mr. 
Murray.” He never attempted to go and see what was the 
matter, but quietly lighted a cigar and after discussing the same, 
went to sleep. 

The above witness has, moreover, stated in his deposition 
before this Court, in answer to a question, that he 
prisoner say that his sister Mrs. Scott's name was Harriet. 

The witnesses named in the inargintt all testified to the 

simultaneous intimacy of the 
o ^I’l prisoner and deceased with Musst, 

Most of them said that 
MuflBsmut Diljun. appeared to be no bad 

blood lietween tliem about it, 
but one of them, viz., J. HI A. D’Cruz, mentioned,J that the 


t Before the Assistant ^Joint- 
Magistrate. 

said woman away from him. 


prisoner had once observed that 
he' did not like the deceased 
much, because, he had taken the 
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All of them agreed in allowing that l\Iusst. I)iljan was a 
common prostitute, and would go to any one, liiid soino uukiiow- 
lodged, in answer to questions put to them byithe prisoner, that 
they had seen her in company of both prisoner and deceased, at 
the same time, and that tlm latter had even offered his sorvii'es 
to procure her for the prisoner whenever he wished. Mr. Coello 
said that he had made the |)risonei- promise to give up visiting 
the said woman, and once driven her fatlrer away from the Post 
Office, when he had come to call the prisoner, with a whip. 

Musst. Diljan herself alleged, that she had latterly given up 
the prisoner for the deceased, and, th?it Uie former had often 
reproached her for not coming with him when be wished it, 
though he did not openly object to her going with whoever 
paid her, the deceased included. 

She further stated that the |)risoiier had once almost forced 
her to go to him at the Post Olficp, by threats of bringing Euro¬ 
pean Soldiers to give her a shaking, &c., and- that he had ivant- 
ed her to go to him on the very night of the murder. 

She acknowledged that she was sleeping with the deceased 
when he was shot, but denied having heard the firing, or seen 
the |)risoner. This she endeavoured to account for by alleging, 
that she had wrapped up her head in clothes, and was fast 
asleep at the time. She, nevertheless, affirmed that she had 
gone out of the door with, or just behind, the deceased when ho 
pursued the person who shot him, but that she saw no one fly¬ 
ing before him. 

Tlie witness Jankee Kahar No. 6, who was servant to the 
deceased, stated that ho took tiie woman Diljan to him at about 
9 o’clock; that the prisoner came up to him, as he was washing 
bis bands about half way between the house of the deceased, 
and the Post Office, at about 10 o’clock, and asked him whether 
his master was asleep, and, that, upon his telling him that he was, 
he went back again to the latter place, and that he (deponent) 
retired to rest shortly afterwards. 

The witness lioopun Mehtcr, No. 31, deposed to the fliiding 
of the prisoner’s old boots (No. 12) in an unfinished room at the 
Telegraph Office, and witness No. 8, Shebuk Singh Chowkeodar, 
to the finding of the pistol case, No. 8, in Mr. CoelIo’s*roora, 
at the Post Office, by.the darogah. 

The main foujdaree depositions of all the European and Eu¬ 
rasian witnesses, which were written in English, were the same 
as those which they have given in the same language before 
this Court, but they contained a great many answers to ques¬ 
tions put>by the Assistant Joint Magistrate and the prisoner, 
which have not been repeated by me.* 

The foujdaree depositions of the native witnesses were also, 
on the whole, in accordance wfth those which they have given 
before this court. 
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European, Eurasians, and Natives, have all sworn that they 
actually gave the Wd previous depositions, and those who saw 
(I the articdea from Nos. 1 to 


* No 




1, Fragment of bullet. 

2, Whole bullet. 

3, Mattrass. « 

4, Pillow. 

5, Cliudder of deceased. 

„ 6, Shoes of prisoner.* 

„ 7, Another pair made by Agam 
Moochee, sent for compa¬ 
rison. t 

f 

,, 8, Pistol case. 

„ 9, Half note. 

„ 10, Fragments of other half of 
ditto. 

„ 11, Pistol. 

„ 12, Pair of old half-boots of pri¬ 
soner. 

„ 13, Box of prisoner. 

„ 14, Hat of prisoner. 

,, 15, Pipe of prisoner. 


re- 


15,* at that time, have 
co^ised them as the same 
here. The inquest has also 
been duly sworn to by the 
appropriate witnesses. 

The prisoner’^8 defence, be¬ 
fore the Assistant Joint Ma¬ 
gistrate, acknowledged that 
he was amorously acquaint¬ 
ed with Musst. Diljan ; that 
the deceased stood in a simi¬ 
lar position towards her; 
that ho was in the tent of 
Messrs. D’Gruz and Deef- 
holts on the night of the 
murder, and there received a 
note, written by the latter, 
for presentation to the station master about the packages ex¬ 
pected by the former; that he afterwards wont to see the de¬ 
ceased at his own house at 10 o’clock; that he was at the 
hotel, wliere he drank brandy ; and that from thence, ho went 
to Mr. Kiernander’s tent, and after that, to the Telegraph OlKee 
where he was apprehended. He also (as before stated) virtu¬ 
ally aeknovvlodged that the shoes which were found close to the 
house of the deceased were his, and had been bought by him 
from Agam Moochee, witness No. 14. 

He denied that he had any quarrel with the deceased, about 
Dilj an, and aflfirined that it was quite improbable that he should 
have shot him on her account, as he (deceased) had himself 
offered to procure her for him ; that, when he was in the tent 
of Messrs. D'Cruz and Dcel holts, the deceased had told him 
that he was going away next morning to Kotaldeeh, to meet 
his newly married wife, and mother; that he had, for sometime, 
left off visiting Diljan, in consequence of a promise not to do 
so that he had made to Mr. Coello ; that he found the deceased 
alone when he went to see him at 10 o,’clock ; that he went 
direct to Mr. Kiernander’s tent from the Hotel; that he must 
have dropped the note which Mr. D’Cruz had given him for 
the station master in Mr. Coello’s room, when he took his 
handkerchief out of his coat pocket; that the unfinished letter 
on the back of the moiety thereof (No. 9,) found in, the said 
room, was not written ‘by him, though the hand-writing re¬ 
sembled his a very little ; that the torn fragments (No. 10) were 
those of a bit of foollcap paper,‘about six inches long and four 
broad, having something written upon it in Mr. Deei’holts* hand, 
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whicb ho had picked up in the Post Office compound ; that he 
tore up and attempted to destroy, and threw liway the same in “ 
the verandah of the Cutcherry because he had \yritten some inde¬ 
cent poetry upon the back thereof; that Mr. Kieriiander’s de¬ 
position was a made up sltory, and intrinsically improbable, for 
reasons given ; that, if he had shot tlte deceased, Musst. Diljan 
who was sleeping with him at tlie time must have seen him ; 
that some body else might have put hi8.shoea where they were 
found ; that#6 had never seen the pistol (No. 11) before ; that 
he was wearing his old boots (No. 12) when the murder took 
place ; and that he was so much intoxicated that night that ho 
was unable to remember where he had put his socks and hat. 

The prisoner’s defence, before this Court, makes the same 
admissions as were made by him before the Assistant Joint 
Magistrate, with tlm exception of the virtual one in regard to 
the shoes (No. 6), but rei)eats tlio allegation of his having 
lost a pair a few days before the murder. He also repeats 
all the exculpatory averments which he advanced before 
with amplifications, and further states that it was after 
eight when the deceased left the tent of Messrs. H’Cruz and 


Deefholts; that when he went over to him at 10 o’clock, ho 
found his servant slumbering in akpalJcee gharry and asked him 
whether deceased was sleep ; that on the said servant saying he 
was, he (prisoner) went and awoke him, and had some conversa¬ 
tion with him after which he told him to go to rest as he had 
been much troubled by liis medicine, and left him ; that he was 
alone at that time; and that he (prisoner) could not have 
asked Musst. Diljan to visit him on the night of the murder 
because she was tlien suffering from disease.* 

All the rest of the defence is mere special pleading, based 

upon certain probabilities whicli, 
denied by Musat. tliough it shows considerable 

^ ‘ acuteness and appreciation of the 

difficulties of his position on the part of the prisoner, is of no 
real force, when ojiposed to the very consistent evidence that 
has been brought against him. 

The witnesses for the defence named in the raargin,t say 
T .r .rxr nothiug that can exeuhifite the 

No. 32, J. W. D Cruz, prisoner, hut No. 3-3, who is the 

father of Musst. Diljan, affirms 
that his daughter preferred the 
deceased to the prisoner becau.se he paid her more generously. 

'Y!\\efutvDa of the law officer finds the prisoner guilty of the 
crime charged against him hu zuni ghalih^ or on violent pre¬ 
sumption, and declares him liable *to seasut (or the most 
severe punishment, including deatli) at the discretion of the 
Hakim. • 

In this verdict I generally concur, though I consider the 
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33, Narkor Naik,* 
44, Mr. L. Rebeii'o. 
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proof advanced by the prosecution to be full and legal. No 
important exception can be taken to the depositions of any of 
the witnesses, bu^ Mr. T. Kiernander and Musst. Diljan, 

With regard to the first individual, it is necessary to observe, 
that altliough he has made four false •statements, viz., one to 
Mr. Deefliolts, one to Mr.* Maylark, and two to me, there can 
be little doubt of the truth of all ■ that he has said, on oath, 
in regard to what happened when Mr. Murray visited him in 
his tent on the night of the murder, fur the fullovi^g reasons. 

list, llecause the said statements contain particulars that 
could hardly have bgen kiventcd by the witness, viz. the letter 
of Mr. Coello ; the prisoner’s observations about his family, and 
request that he could inform them, if anything happened to 
him that night ; the mention of his sister Harriet Scott (see 
unfinished letter, No, 9;) the complaints made by the prisoner 
of his step-mother, &c. ^ 

It is true that Mr. Coello has denied knowledge of any such 
letter as that above alluded to, but I see reason to suspect that 
the said denial was made, either because the document was an 
objectionable one, and not likely to turn up, or because the 
witness, who was notoriously the prisoner’s intimate acquaint¬ 
ance, wished to help him, as far as he could. 

2nd. Because the prisoner’s request that Mr. Kiernander 
would inform his family, if any thing were to happen to him 
that night, was, clearly, substituted for the unfinished letter 
written by the prisoner upon the half note, No. 9. 

^rd. Because the said witness affirmed that the prisoner 
entered his tent smoking a pipe and in a state of inebriety, 
which averments are supported by the depositions of Mr. C. 
Hose and Lungutram Kahar, his servant, and the production of 
of the pipe, by the witness, and 

Ath. Because if the prisoner had not had the loaded and 
capped pistol with him on the occasion in question, and threat¬ 
ened to slay a nigger with it, Mr. Kiernander would never, in 
my estimation, have been forced l)y his conscience to go and 
tell Mr. Maylark, nearly all that he has since stated, particularly 
as he must have seen, that such a course would cause his 
primary falsehood to appear. 

With regard to Musst. Diljan’s denial of having heard the 
pistol shots, or seen the prisoner, when she went out after the 
deceased, I would observe that the falsehood thereof is palpable. 
No wrapping of cloths could ever have prevented her from hear¬ 
ing the violent detonations of the revolver, the most loud spoken 
of all pistols, as those who are acquainted with it can testify ; 
and if, as she says, she* got out of the door nearly at the 
same time with the deceased, she must, in the bright moonlight 
there was at the time,*have seen*and recognized the prisoner, if 
the deceased was able to do so. Again, if she did not bear the 
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pistol fired, nnd only got up to go out when she was aware that 
the deceased had risen, she could not have gt)t out of the house 
at the same time with the deceased, as she affirms. 

Tliia witness was evidently determined to save the prisoner 
if she could, when sheiiriade the statements above discredited, 
but the rest of her evidence appears »to bo worthy of belief. 

On the whole, I am constrained to say that the circum¬ 
stantial evidence alone, icith or without that of Mr. Kiernander^ 
would be ^|[||lcient for the conviction of the prisoner; but that, 
taken in conjunction with the depositions given by the deceased 
before he died, it forms a compact masis of/nil legal proof of his 
having committed the capital odence, of which ho stands 
accused, from which he can in no wise escape. 

The collective evidence indicates that the movements and 
acts of the prisoner must have been nearly, as follows ;— 

After the conversation in the tent of Messrs. D’Criiz and 
Decfliolts, and the receipt of the note to the station master, 
at about past 8, be must have gone to the hotel and staid 
there till about ^ past 10. He must then liave returned to the 
Post Office and thence proceeded towards the house of the 
deceased, and, meeting the witness Jankee Kahar, asked whether 
his master was asleep. Though that witness has said before 
this Court, tliat the prisoner returned to the Post Office, ho 
must have come back therefrom, shortly afterwards, and visited 
the deceased, with whom (if the said witness has spoken truly) 
must have been Musst, Diijan. 8ubsequently, he must have 
returned to the Hotel, and, after taking another glass of brandy 
nnd lighting his pipe, gone to Mr. Coello’s room at the Post 
Office, possessed himself of the pistol, which ho knew to b(< 
loaded and capped, and attempted to write the letter to his 
sister found upon the half-note (No. 9), which probably from 
insufficient light, he was unable to finish. He must then have 
thrust the pistol under his waist band, aud gone, still smoking, 
and, by that time, nearly intoxicated, into the tent of Mr. 
Kiernander. It must then have been past 12 o’clock. Thu 
conversation which took placo between the prisoner and tlie 
above witness must have lasted till near one, when he must 
have gone over to the house of the deceased, placed his shoes 
in the lane wliere tht^ wei'e found, crept stealthily round to the 
door of the inner chamber, knelt or stooped down to make sure 
of killing the deceased on the spot, and discharged the pistol 
into him when almost close to his body. Both the deceased 
and the woman Diijan must have jumped up, upon which the 
prisoner,must have done the same, and fired again aud again 
while he was being pursued by the deceased. The 2nd shot 
was probably let off in the house, as a fragment of the bullet 
discharged was found there, •and the 3rd, outside, because no 
trace of any third bullet was discoverable indeed, it very 
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possibly went over the house of tho tleceased altogether, us 
revolvers are always apt, from the stiffness of their triggers, to 
cunt up their mpzzles, when fired hastily and held loosely. 
The prisoner prevented, by the unexpected closeness and 
vigour of the pursuit of the deceased, ffrora turning into the 
lane to get his shoes, was obliged, it would appear, to run past 
the Post Office, and into Mr. Carter’s empty tent, where he 
took off'and put down hij hat. After panting an^^hinking a 
short time there he no doubt remembered that he ^Ist get rid 
of tlic pistol, and forgetting his hat, went down into the Trunk 
lload, turned up theJfirsb bazar road that he came to, ran or 
walked up it in his socks, as far as the small cross road that led 
to the next parallel basdar road, passed over by the said road, 
threw the pistol down on the other side to his right, and then 
running south to the Jnnetion Trunk lload, went on to the 
Telegraph Office, where, after ^ secreting his worn and dirtied 
socks, he throw himself upon the charpoy^ from which he was 
taken by tho Assistant Joint Magistrate. The other half of 
the note to the station master he kept and had forgotten it, 
until he found it in his pocket, on tlie ICth or 17th, while 
sitting in the verandah of the Joint Magistrate’s Cutcherry, 
when the dangerous nature of its contents of course struck him, 
and he therefore at once attempted to destroy it. 

It will be seen that, in the above synopsis, \ have slightly 
adjusted and corrected the time of the several main occurrences, 
but I considered myself quite entitled to do so, because not one 
of the witnesses appears to have looked at any watch or clock 
except perliaps Mr. C. Rose of the hotel ; there was no public 
guntah or gong near ; and the only thing to mark any single 
hour was the deiiarture of the Mail Train from the neigli- 
houring llailway Station at 1 past 11 o’clock. 

The Court will perceive that there is a public letter, addressed 
by the prisoner to a Mr. Hurrigan of the Electric Telegraph 
Department, which was taken out of Ins box in Court by him¬ 
self, put up with the half-note (No. 0), for compai-ison of the 
hand writing thereof with that of tlie unfinished letter, found 
on the back of the said half-note. 

The*, fragments of the other half of tho note in question 
(No. 10) are also with the record. 

On careful weighmont of all that has t>een stated, it is my 
painful duty to convict the prisoner of wilful murder, and to 
recommend that he be punished capitally. He is a fine young 
half caste man, of good intellect, and 1 naturally feel much 
distressed at his unhappy fate, but I can find no circi^mstance 
of extenuation in the ca^, that would bear me out in recom¬ 
mending him to mercy. I believe that he committed the mur¬ 
der, not entirfely in cbnaequence^of the jealousy he felt towards 
the deceased, but, partly, out of a desperate desire to be removed 
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liowever violently, from the life which he was leading at the 
time. He evidently thought that he whuld escape capital 
punishment, and only be transported, if he succeeded in killing 
the deceased dead, on the spot, without th4 cognizanoe of any 
eye-witnesses. • 

I do not believe that he was, io any extent, intoxicated, 
when he did the deed, for it is evident that he could plan, 
write, make arrangements, and run fast enough to escape fr<jm 
the deceased, and moreover, manage to reach the room of the 
Telegraph Office, in which he was found, without awakening 
any one there. , • ^ 

P. iS .—The delay which has taken place in the transmission 
of the record, is attributable to the necessity of having the 
Oordoo Translation of the Foujdaree record made at ifaneegunge. 
Jt was sent from this Court on the 14th ultimo and was not 
returned until this day. The translations made in this Court 
were completed on the 14-th Instant. 

P. S. —Mr. Wauchope must, it appears, have ascertained 
that the prisoner was not an Kuropeatj British subject, from 
his father, or himself, and the prisoner has not made any 
declaration. 

Hemarks hy the Nizamut AJawhit. —(Present; Messrs. E. A. 
Samuells and H. V. Bayley.) 

Tliis ease has been postponed in order to enable tbe prisoner 
to obtain the assistance of Counsel, and he has now had the 
advantage of being ably defended by Mr. Bongueville Clarke and 
Mr. William Money of the Supreme Court bar. 

The facts of the cuno as tliey appear on the record arc as 
follows;—- 

The i)risoner, Henry Edward Murray, was an artificer in the 
Telegraph Department and has been employed since November, 
or December last in the neighbourhood of llaneegunge. He 
had no fixed residence there, it would seem, but u.^ually lived 
when in the station with a Mr. Coello, a sub-inspector of mail 
carts, who occupied a room in the Post Office. 

The deceased Muddun Mohun Lai, a native of Etawah in the 
Upper Provinces, was a sub-overseer in the Post Office depart¬ 
ment, and occupied a small house about 40 yards fipiu the 
Post Office. ^ 

He and Murray ajfpear to have become intimate in the montli 
of January last. Murray had made the acquaintance at 
Burhee of a prostitute, name Diljan, and renewed his connec¬ 
tion with her at llaneegunge ; but towards the end of January 
or beginning of February, she appears to have attached herself 
to Muddun Mohun Lai, who, it is stated, paid her better than 
Murray. Murray, she says, did not forbid her to associate 
witli Muddun Mohun but ihc reproached her for abandon¬ 
ing him; and Mr. D’Cruz deposes that Murray told him he 
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did not “ much like” Muddun Mohun for liaving deprived liiin 
of tlie woman. On the 13th of Eebr uary, Murray asked 
Muddun Mohun, ^according to the dying declaration of tlie 
latter, why he went with the woman; but on his replying 
that she was a common prostitute, and*'be should of course go 
with her if he pleased, Muway seemed satisfied and said “ Very 
got)d, it is of no consequence.” Muddun Mohun, however, it 
appears, was so far froiyi feeling any jealousy with regard to 
IMurray’s former connection with the girl, or from* wishing to 
keep her to himself, that he invited Murray to his house when 
Diijan was there, an^. off«red to procure her for him whenever 
he wanted her. 

On the morning of the 15th, Murray, who had accompanied 
Coello the preceding evening, as far as Futtehpore, on the Trunk 
Hoad, returned to llaneegungt', and at 9 A. M. went to tlie Tele¬ 
graph Office to ascertain if tln re was any work for him. Ho 
remained there till 12. How he occupied himself during the 
remainder of the day does not appear I’urther, than that it is 
stated by Diljau that he scut her a message to meet him tliat 
night, which she refused to do. In the evening he met Mr. 
J. H. D’Cluz, a Post Office Train Master, and accompanied 
him to the Railway station and thence to D’Cruz’s tent, where 
D’Cruz, Murray, and a Train Master of the name of Heefholts 
dined together. After dinner, Muddun Mohun Lai, came in 
to pay Mr. H’Cruz’s salary, and sat down with the party, 
Murray and he appear to have conversed on various subjects 
in a friendly way, ami in reply to a remark of Muddun Mohun 
that he was going up the road next day, but would see Murray 
before be left, the latter offered to go and sec him that night 
to wliieb Muddun Mobun replied that he would bo very wel¬ 
come. About 8 o’clock, Muddun Mohun took his departure. 
Mr. D’Cruz, then asked Murray to receive some ]>ackages for 
him at the Railway station next day, and Mr. Deefliolts at 
D’Cruz’s request wrote a note to the station master, requesting 
him to deliver to Murray three packages whieli ho expected 
from Calcutta. This note be delivered to Murray, who left 
the tent about ^-past 8 or J to 9. 

The iteuts of D’Cruz and Deefholts were pitched immedi¬ 
ately to the south of the i^ost Office, 'fo^ the South-West of 
these was oiie tent occupied by a Mr. Kiernander, and to the 
West of that again close to the Government road an empty tent 
belonging to a Mr. Carter, all these tents were in the Post 
Office compound close to each other. About 40 yards to ilie 
north of the Post Office was a small cuteha*house occupied by 
Muddun Mohun Lai. Immediately to the North-West, is the 
bazar in which Diijan lived, to which a narrow path or lane 
leads from Muddun Mohtm’s hoilsc, and to the north of this 
again, about half a niiio distant fiuui the Post Office is the Electric 
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Tflegraph Office, which may he reached either by the Govern¬ 
ment road leading from the Railway station to tbe Trunk ■ 
road, or by a brain-h road from tlio Bazar. The Railway Hotel 
is about 100 yards, east of the Post Office, ancl there is a direct 
communication between tile two by a gap in the fence. 

Jt is not certain wliether the prisoner, on leaving D’Cruz’s tent, 
wont direct to tho Hotel or visited Muddun Mohun first. With 
the exception of Mr. Rose, all the witiy'sses speak conjecturally 
as to time. Mr. Rose says that the prisoner came to tbe Hotel 
between ^-past 8 and 9 and remained there till 20 minutes to 
11, that he drank while there, a botAle gf lemonade with a 
glass of brandy in it, and had a second glass of brandy belore 
lie left. He talked in his usual manner upon iudilferent sub¬ 
jects and was quite sober when he went away. 

Muddun Mohun Lai says in his dying declaration, that the 
])risonor came to him about 10, and, with, reference to liis 
having taken medicine, recomra’ended him to go to sleep as it 
was [last 10. The conversation would appear only to have lasted 
a few minutes. Muddun Mobun does not say distinctly whe¬ 
ther Diljau was there at this time or not. 

'J’he jirisoner himself says that he went to Muddun Mohun 
about 10 ; that he woke up Muddun Molmn’s servant, Jankec 
Kubar, suid then woke his master, sat down and had some con¬ 
versation with him, after which, learning that he liad taken 
medicine and felt w’eak, he left him with the remark that lie 
liad better go to sleep. He declares that Muddun Mobun was 
then alone. 

Jankee Kuhar says tliat he brought the woman, Diljau,-to 
Muddun Mohun about 9, and that about 10 tlie prisoner came 
to him, while he was washing his hands after eating, and asked 
if his master was asleep ; but that on his replying that be was, 
lie turned back and went towards the Post Office. 

Diljau says that Jankee Kubar came for her about 10, and 
that about 11 she and Muddun Mohun went to sleep together. 
She does not mention having seen Murray. 

Now it is certain that at 10,tbe hour which the prisoner, the de¬ 
ceased, and the witness, Jankee, have all fixed upon is that of this 
visit; the prisoner was in tbe JTotel conversing with Mr. t’harles 
Rose. His visit to Muddun Mohun must then either have been 
before to 9 or after ^0 rniimtcs to 11. If it took place at tbe 
former hour, he must have found Muddun Mohun as he says 
alone. If at i to II, it seems equally clear, that he must have 
observed the presence of Diljau ; for Jankee had brought her 
a considerable time before Murray accosted him, and the room 
in which *Muddun Mohun slept is a* small one. If tbe visit 
was paid before I to 9, Jaukee’s evidence which is in the main 
corroborated by the prisoner’s statement, must refer to a second 
attempt of Murray’s to see the deceased. 0||i the whole the 
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probabilities are, vvc think, in favor of the visit having been 
made after the Jnisoner left the Hotel, It is quite j)o8sible, 
that be may have turned back at first, as stated by Jankoe, on 
hearing that Muddun Mohun was asleep, and that ho may 
afterwards Imve changed his tnind, an4 entered the house with¬ 
out being perceived by J«nkee. 

Tlie interview from the account given of it, both by the pri¬ 
soner and Muddun Mohun, must have been over before ll. There 
is nothing to shew what became of the prisoner during the 
succeeding half hour. About half-past 11, he returned to the 
Hotel, woke up tlje house-bearer, Lungutram, and obtained a 
glass of brandy. He then lit his pipe and went away apparently 
quite sober. The bearer observed nothing particular in his 
manner. 

U’he next direct evidence we have of his movements is that 
of Mr. Kiernander, which, if it is to be believed, is of great 
in)portanco. He saj’^s that tfhe prisoner came to his tent be¬ 
tween 11 and 12 ; but as he had been asleep and had no moans 
of learning the true time, this must be taken as a mere conjec¬ 
ture. From the particulars which he gives of the interview, 
and the time which elapsed between the departure of the pri¬ 
soner and the discharge of the fatal shots, which he speaks to, 
it is evident, we think, that the visit to Kiernander’s tent must 
have been between 12 and 1 and probably nearer 1 than 12. 

Kiernander states, that tlie prisoner appeared when he entered 
Ills tent to be in liquor and tumbled off his chair once or twice. 
He had some food when in the tent and might have taken a 
little brandy, which remained in the bottle on the table; but 
Kiernander did not see him do so. He had a Colt’s revolver 
tlirust into the waistband of his trowsers and laid it on the 
table when ho sat down to his supper. Kiernander took it up and 
examined it, and particularly noticed some mottled marks upon 
it. The prisoner talked in an excited manner, entered into his 
family history to Kiernander, though it would seem that he 
had no previous .acquaintance with him ; particularly mentioned 
his sister, Harriet, and begged Kiernander to write to her and 
to bis father if he got into trouble or destroyed himself. He 
said hp would shoot himself on account of his troubles and 
misfortunes, and subsequently declared that he would shoot 
“some bloody nigger.” In the Session^ Court. Kiernander 
adds, the words “that night,” but they do not appear in his 
first deposition before the Magistrate. He spoke of D’Cruz, 
Decfholts and Muddun Mohun and said, that they had injured 
him in his feelings about a woman, but added that he boi e 
them no grudge. He saiid lie had seen Muddun Moliun about 
10, (in ICiornander’s first deposition it is about 9 or 10) and 
had been very friendly^with him. He remained about 20 mi¬ 
nutes in the t^nt and then w^ent away taking the pistol with 
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him. Kiornander offered liim a bed and pr<|S9ed him to stay, 
but he said ho might be wanted for his work on the Telegraph - 
line. Kiernander noticed that he had on a i\ark coloured coat, 
which is also stated by other witnesses to have been his dress in 
the early part of the night, but did not remark any other por¬ 
tion of his dress nor did he observe tii what direction he went. 
In the Sessions Court Kiernander says he was quite calm when 
he left though the effects of the liquo* had not left him. In 
the Magistrate’s Court, however, he had deposed that “ he grew 
worse and worse in liquor.” He accounts for tho discrepancy 
by saying that he v/as calmer in his manner, but that he stag¬ 
gered more. About 10 minutes or a quarter of an hour after 
ho had left the tent, Kiernander heard three shots fired and 
presently a voice calling out ** Sobba Singh, Sobba Singh, 1 have 
been shot by Mr. Murray.” With a callousness, however, which 
has been very properly commented on in severe terms both by 
the Sessions Judge and the prisoner’s counsel, he merely lit a 
cheroot, smoked it and went to sleep. His subsequent conduct 
we shalf refer to hereafter, in connection with the question of 
the degree of credit to which his evidence is entitled. 

The cry which Kiernander treated with so much indifference 
was heard at tho same time by D’Cruz, and Deefholts, though 
neither of them heard Murray’s name “ Sobba Singh, Sobba 
Singh, I am shot” being the words which they depose to. They 
both ran out immediately to see who it was, and found Muddun 
Mohun lying wounded in Sobba Singh’s lap in the Post Ortico 
Verandah. They asked him what was the matter, and he said 
that Murray bad shot him. They thou laid him on a charpoy 
in the Post Office and Sobba Singh bound up his wound, while 
l)’Cruz went fur the Doctor. On his arrival about half-past 
one. Dr. How finding that a ball had passed through the abdomen 
of the wounded man, and that he had not long to live, summoned 
the assistant Magistrate who, on his arrival, took down the 
dying man’s statement on oath. The man who first volunteered 
to write it proved a very bad penman and a Burkundaz was then 
tried, after which a Mohiirrir arrived who went on with the 
deposition, but the assistant Magistrate thinking it wi^uld be 
better to have the whole declaration in one hand writing, made 
the Mohurrir copy v?hat had been written, questioning the 
dying man as to those expressions of the first writer which 
were not clearly intelligible, and so slightly altering the origiii.il 
statement, though not in any material point. When this was 
finished the wounded man wa.s so faint, that he was unable to 
sign and 'shortly after four o’clock he*©xpired. 

After mentioning his interview with Murray about 10 
o’clock, Muddun Mohun goelon to say in this declaration, 
that he was sleeping on his charpoy with tha woman Diljan 
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near him when ^ic was shot. That ho sprung up* when 
struck by the ball and then saw Murray distinctly ; that ho 
pursued him as t’f^r as the corner of the Post Office, but then 
iV'll from exhaustion and called out to Sobba Singh, He re¬ 
cognized Murray also, he said, as hc^ was running away, and 
supposed that he had siiot him beenuse he saw the woman 
Diljan sleeping with him. He said Murray had fired two 
shots. From a subsequent examination of the pistol, however, 
as well as from tin* evidence of Kiernander, the only person in 
the neighbourhood who appears to have been awake when the 
shots were lired, it would seem, that three barrels wei-e 
discharged. 

Nothing could bo learnt from Diljan. She denied that she 
had heard any shots and said that, although she followed 
Mnddun Mohun outside, she saw no one running away. 

The jn’isoner was not seen g-gain by any of the witnesses 
that night until he was arrested. In the long and argumenta¬ 
tive delcnco whicdi he made, he gives no clue to his proce<'dings 
after leaving Kiornander’s. He merely says that ^le went 
direct to Kiernander’s tent from the Hotel. 

While the declaration of the deceased was being taken. Dr. 
Dow and Mr. D’Cruz proceeded to examine the premises in 
which the murder had been committed. The room in which 
the deceased had slept had no door, merely a door-way which 
opened upon a verandah. From the position of the charpoy 
and a subsequent examination of the course of ilie bullet 
through the body of the deceased, it appeared that he had hccni 
sleeping on his right side on the char])oy with his feet towards 
the door, the charpoy being placed immediately on the lefc 
hand side of the door as you enter. He had no clothes on the 
upper part of his person and from the scorched appearance of 
the skin round the wound vrherc the bullet had entered, it was 
clear that the murderer had advanced into the room and had 
held the pistol close to the body of his victim. The ball bad 
entered in the vicinity of the 10th rib on the left side, passed 
through the intestines, stomach and liver and out under the 
right arm pit. It was found by Mr. D’Cruz in the cotton 
mattrass quite whole and jwoved to be a conical Colt’s bullet, a 
fragment of another bullet of the same description was found on 
the bed. 

About 4 or 5 yards from the door of the house and in the 
lane or pathway which leads from the bazar to the Post Offtco, 
past the east side of the house, was observed a pair of shoes 
tied with black ribbon with their toes pointing towards the 

* The Judge seetos to have supposed, that Mudduii Mohun said the 
prisuner had jumped u^ from a kneeling posture, but this is not the 
case. He says tliat he himself jiunped up on being-struck by the ball. 
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Post Office. Mr. D’Cniz recognized tlieyi as similar in ap¬ 
pearance to the shoes which he had seen Murray wearing. 

Murray was arrested by the Magistrate jn the Telegraph 
Office, at 5 a. m. He was lying undressed on the bed of a 
telegraph assistant of tl*e name of J. W. D’Cruz, who was 
absent and Wright, the other assistant in the office, was not 
awaro that he was there. He had never known him sleep 
there at night before, he says, tliough Jie had occasionally done 
so in the day-time. On being told what the charge against 
him, was the prisoner exclaimed “What! is Muddun Mohun 
dead!” “ And a strange wild smilej^' aji the Magistrate ex- 

j)resses it, “ passed over his face.” His breath smelt of liquor, 
but he appeared to bo perfectly sober. On being ordered to 
get up and dress he began to search for his hat and shoes, but 
did not appear to know where to look for them. He was 
a.sked what shoes he had had on the preceding night and said 
at lirst, an old pair of boots of his own, and then a pair which 
Mr. J. W. D’Cruz had lent him. On seeing the door of Mr. 
Wright’s room open, he slipped in there and took a pair of 
half boots oil* a basket in one corner of the room, whlcli he 
declared he had worn tlie preceding day and replaced whore 
he found them. Wright declared that this could not be tlie 
case, and mentions in his evidence that he had taken uj) these 
boots himself at 6 o’clock tlie preceding evening, with the 
intention of putting them on, but had laid them down again on 
finding they had no laces. Wright asked the prisoner what 
ho had done with the shoos he had bought the other day, when 
he denied having bought any. It is clearly proved, however, 
by the evidence of the Chinese Shoemaker, from whom he had 
purchased them a few days before, that the shoes found near 
Muddun Mohun’s house were the prisoner’s shoes, and Mr. 
Charles liose and several other witnesses depose to those 
shoes being similar to the shoes the prisoner was in the liabit 
of wearing. Rose had an excellent opportunity of observing 
the shoes the prisoner had on upon the night of the murder, as 
the prisoner sat opposite to him at the hotel, with his feet up on 
a chair, and he is quite certain he had not half boots on his feet 
at that time, and that the shoes ho did wear were pveeisely 
similar to those found iu the lane. Mr. J. W. D’Cruz the 
telegraph assistant says, in the Sessions Court, that the prisoner 
bought a pair of shoes on the evening of the 1.5th, but this 
is in opposition to his first deposition, aud is at variance with 
the prisoner’s own statements and the evidence of all the 
witnesses who were examined on this point. The prisoner’s 
hat was found next day in Mr. Carter’s tent which, it will 
he recollected, was empty and in which Kiernander had told 
him he might sleep. It doef not appear, however, whether 
he had this hat on when he left Kiernander^ tent, or not, 
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though Jankee stages he wore it when ho spoke to him. And 
Muddun Mohun unfortunately was not questioned as to the 
dross of the man who wounded him. 

The prisoner had no socks when arrested and stated in his 
answer to the assistant Magistrate, that he did not know where 
he had lost them. They have not been found. 

The prisoner was removed to the Thannah after his arrest, 
and Messrs. D’Cruz and Deefholts saw him in the course of 
tlie morning and spoke to him on the subject of the murder, 
Thoir accounts of the interview, however, differ widely. 
Deefholts deposes that the prisoner denied having shot Muddun 
Mohun. D’Cruz says that the prisoner remarked that the 
crime could not be f)roved against him, as there were no eye¬ 
witnesses. D’Cruz is positive that this expression was used, 
and Deefholts says he did not hear the whole conversation 
between the prisoner and D’Cruz, but the remark is incon¬ 
sistent with the prisoner’s total denial to Deefholts, and we 
cannot therefore allow it any weight. 

After breakfast on the I6th, D’Cruz recollected that he had 
seen a pistol in Coello’s possession and questioned Coello’s 
bearer re8i)ecting it. The bearer produced a pistol case from 
Ihe drawer of a desk in Mr. Coello’s room. Tlie case had been 
forced open and the pistol was gone. It was proved by the 
evidence of Mr. Coello and Mr. Maylark, that the pistol belong¬ 
ed to Mr. Maylark and that he had made over the case locked 
with the lustol in it to Coello, some da^'s previously on his 
depaiture for C’alcutta. Maylark does not recollect who were 
piosent at the time, but Coello is certain that the prisoner was 
there, and it a[)pears from his evidence and that of others, that 
the piisoner had at all times free aceess to the room in which 
the pistol, was kept. He had in fact been living there for a 
fortnight previous to the murder. 

Mr. Maylark states that the pistol was loaded when he 
made it over to Coello, with five conical balls and one round ball. 

The conical ball found in the mattrass of Muddun Mohun’s 
bed, and the fragment found upoii the bed corresponded with a 
conical bullet found iu the box, and from a transverse mark on 
the base appeared to have been cast in the .same mould. 

The pistol itself was found by one Obhoy Napit on the 
morning of the 16th, lying partially covered by leaves at the 
side of a road in the bazar and not far from the house of the 
prostitute Diljan, who, however, it must be observed, denies tl»at 
she saw the prisoner that night. It was not brought to the 
Magistrate for some days alterwards, Obhoy Napit having 
endeavoured at first to dispose of it. When the Magistrate 
got possesbion of it, he I'ound that four barrels had been dis¬ 
charged, one of theses it is proofed, was discharged accidentally 
by a person wlip bad agreed to purchase it.from Obhoy Napit, 
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Tlio pistol was recognized by May lark as the one he had 
made over to Coello and sworn to by Kiernander, as the pistol 
which he had seen in the prisoner's possession on the night 
of tlie murder. * 

While D’Cruz was examining the pistol case in Coello’s room, 
Decfholts went up to the desk and found a half sheet of blue 
note paper which, from the address on the back in his own 
hand writing “ To tlie station mastej’, llaneegunge,” ho im¬ 
mediately recognized as a portion of the note he had at D’Cruz’s 
request delivered to the ]>risoner on the preceding evening. 
On the face of this paper was the following commencement of 
a letter:— 

“ My dearest and beloved sister Harriet. 

“ This this tlie last time 3 'ou will ever here from me, 1 hope 
you will forgive me for not having written to you from such 
a long time, I was quiet.” 

Here the letter broke off abruptly. It is proved by the 
evidence of Coollo and a comparison of the hand-writing with 
that of an admitted letter of the prisoner, that this fragment 
is in the hand-writing of the latter. On the afternoon of the 
clay after the murder, while the prisoner was sitting in the 
Verandah of the Court-house, he was observed to take a piece 
of paper out of his pocket, look at it, aud then tear it up, 
putting the fragments into his mouth, chewing them and 
finally spitting tliem out. This was mentioned to the Assistant 
Magistrate, and the pieces of paper were collected and examined. 
The word “three,” and the syllables “ utta” and “ ge” 
belonging to the words Calcutta, and llaneegunge, were made 
out and sworn to by Mr. Heefholts as being in bis band-writ¬ 
ing, and forming words or portions «jf words contained in bis 
note to the station'master. The paper also was of the same 
colour and texture as that of the half sheet found on Coello’s 
desk. 

The prisoner’s defence is of great length and displays 
considerable ingenuity, ia pointing out the discrepancies and 
improbabilities in the witness’s statements. He denies 
the murder in toto. He declares that the shoes found near 
Muddun Mohuu’s were not those he was wearing, luit says 
they are similar to a j)air he bought of a Chinaman, which he 
lost 4 or 5 days before the murder. To the Magistrate, how¬ 
ever, he says that the person who committed the murder had 
probably taken the shoes from his place aud put them where 
tltey were found in order to east suspicion on him. Ho denies 
that the hand-writing on the note is his, though he admits 
it is not unlike. Hu says he must have dropped the note to 
the station master out of his pocket in Cocllo’s room, and 
accounts for the scraps of pap#r which he tore up by saying, 
that he had picked up a piece of paper with^ome writing ou 
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it by Deefholts a few days before, and having written some 
indecent verses on it was anxious to destroy it. lie admits 
having visited Kiernauder after leaving the Hotel, but declares 
the conversation Which Kiernander details to be an invention 
of the latter. Of the pistol he says,* he knows nothing. He 
gives no clue to his proceedings after he left Kiernander, but 
says, he was so drunk that he does not know what he did with 
his hat and socks. 

His witnesses say nothing in his favor. 

The Sessions Judge convicts the prisoner of wilful murder, 
and, seeing no extejpuating circumstances in the case, recom¬ 
mends a sentence of death. 

The law officers of the Zillali and Sudder Courts find him 
guilty on strong presumption, and declare him liable, the one 
to seasuty the other to tazeer, botli implying discretionary 
punishment, which may extend to death. 

It now remains for us to 'consider what weight wc shall 
attach to certain portions of the evidence we have noticed 
above, and to state generally the conclusions at which wc may 
arrive. 

The only direct evidence against the prisoner is that of the 
deceased Muddun Mohun Lai, and it has been argued by the 
])risoiier’s counsel that this is inadmissible, either as a deposi¬ 
tion or a dying declaration. 

I'he deceased’s statement was not signed, and it was not 
made in tlio presence of the prisoner. There can be no doubt 
therefore, that it is not a legal deposition. As a dying declar¬ 
ation, however, we consider that it is clearly admissible. Such 
declarations when made in extremis are not invalidated by the 
absence of legal formalities. It was unnecessary to put the 
deceased upon his oath; but the fact of his having made a 
statement under the sanction of one oath can neither invalidate 
that statement nor alter its legal ellect, so as to deprive it of 
its character of a dying declaration. It has heen proved that 
the deceased was physically unable to affix his signature to 
the declaration, and under these circumstances we hold the 
attestation of the Magistrate to be sufficient. 

The.necessity which formerly existed for proving that when 
the deceased admitted his declaration, he entertained no hope 
of recovery, has now been done away with by the provisions 
of Sec. 29, Act II. of 1855. These do not absolutely conform 
to the Law of Scotland as stated by Mr. Morton in his excel¬ 
lent work on the law of evidence applicable to the Courts of 
this country (p. 84) ; for they still require that the deceased 
should be and should think himself at the time of making the 
declaration, to be in danger of impending death, which the 
Law of Scotland doea not; huk they undoubtedly assimilatu 
to that law, aqd have removed most of the difficulties of the 
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old practice. It is said, however, in this pase that we have 
no evidence that the deceased did think himself in danger of 
death ; that the deceased himself does not appear to have 
expressed any such apprehension ; and that neither the Doctor 
nor* any of the persons present, appear to have informed him 
of his danger. It is certainly true that there is no direct 
evidence ui)on this point on the record; but We must hold its 
absence, under the circumstances of t^e case, to be immaterial. 
“It is not necessary,” says Russell in his work on Crimes 
(Vol II. p. 761) that the deceased should express any appre- 
‘ hension of danger, for his consoiousyess of approaching 
‘ death may be inferred not only from his declaring that ho 
‘ knows his danger, but from the nature of the wound or state 
‘ of illness or other circumstances of the case; and if it may 
‘ reasonably be inferred from the nature of the wound the 
“ state of illness and other circumstances that the deceased 
“ was sensible of his danger, his declarations are admi.ssible.” 
Now in this case, it is impossible, we think to doubt, looking 
at the serious nature of the wound, the pain which we learn 
from the witnesses that the wounded man suflered, and his 
gradual sinking, that he must have been well aware not only of 
his danger, but of the impossibility of his recovery. 

We entertain no doubt then that Muddun Mohun’s dying 
declaration is good evidence, and the only question with regard 
to it which remains, is, what reliance we can place upon the 
main fact which it states, viz. the recognition of the prisoner 
by the deceased. 

It is strongly urged that the deceased may have been mis¬ 
taken, that the. rapidity with which the murderer fled, is 
evident from the fact that Diljan, who followed the deceased to 
the door immediately, saw no one: that the shock of the 
wound and the sudden awakening from sleep, must have be¬ 
wildered him aud that he possibly fell into error from connect¬ 
ing the attack with previous oceurrences. 

We have given these arguments our careful attention, but 
upon a consideration of the whole facts of the case, we are 
satisfied that Muddun Mohun was under no mistake. Apart 
from the strong corroboration which the circumstan4;ial evi¬ 
dence on the case afi^rds, we have it in evidence that Muddun 
Mohun and Murray were on intiinate terms; that Muddun 
Mohun had seen Murray twice that evening and had ample 
opportunities of noticing his dress : that there was such bright 
moonlight at the time of tlic murder that Dr. Bow says he had 
no difficulty in recognizing people passing him as ho drove 
along: that the person who fired *£110 fatal shot must have 
been within little more than arm’s length of the deceased, and 
that he fired a second shot after the deceased awoke, so that 
the latter must iiecessarilv on finrintrimT nn fitom his hivl have 
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had a good vitnv \)f his face. We think that the features of 
' his assailant wore likely, under the circumstances, to impress 
the deceased strongly however transient his view of tliom may 
have been, and we consider it improbable that he could be 
mistaken in the dress and figure of a man ho knew so well when 
seen outside in the bright moonlight. Wo are confirmed in 
these opinions by tlie facts that the deceased clearly bore no 
ill-will to Murray, and .that he never wavered from first to 
last in his conviction that he wiis tiie man he had seen. 

Musst. Diljan’s evidence, is manilestly untrustworthy. At 
most, however, her ejidenco if we take it to be true, only proves 
that the view which the deceased had of his murderer when 
Hying before him, must have been a transient one, and this in 
the case of a mati he knew so well, was we think sufiieient to 
CMiable him to recognize him with certainty. 

The most important evidence after that of the deceased is 
Kiernander’s, and it is said for the prisoner that he is proved 
to have told so many falsehoods and altogether to have behaved 
so disgracefully, that his evidence must be entirely rejected. 
When Kiernamlor was asked by D’Cruz and Heefholts on the 
morning after the murder, if i\l array had been in his tent the 
preceding night, he llatly denied it and though questioned 
on the subject of a revolver, said uothing of having seen one in 
Murray’s possession. He preserved this silence for several 
days, after which he went to Maylark and told him that his 
conscieuee would not allow him to rest without disclosing 
what he knew, and then mentioned Murray’s visit and tlie 
circumstances connected with it, which wo have detailed in a 
previous part of this judgment. In his dispositions before 
the Magistrate and the Sessions Judge again, he declares that 
he did not deny to D^ruz, that Murray had been in his tent; 
that D’Cruz, had frightened him by asking him whether he 
had not lent Murray a pistol to shoot Muddun Molmn, and that 
he had not gone to the Magistrate at first because he expect¬ 
ed D’Cruz would inform the Magistrate that Murray had been 
in his tent on the night of the murder and that he would bo 
summoned to give evidence. Those statements, it is clearly 
shewn,* are false, and Kiernander’s heartless conduct on the 
night of the murder has already beeq noticed. It also 
appeared that although jne promised Murray he would write 
to his father and sister, if he got into trouble, he had never 
done so; and his statement that the deceased exclaimed he 
had been shot hy Murray is not corroborated by the other 
witnesses to this part of the case. 

It is evident, then, that *Kiernander is not a person on whose 
unsupported testimony much reliance can be placed. That the 
prisoner was in his teAt on the ifiglit of the murder, however, 
there is no doubt j for the prisoner himself mentions having 
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f^oiio tluTC from the Hotel, and his pipe was found there. 
There is nuich in the conversation also which Kiernander * 
states he held with the prisoner that could scarcely have been 
invented, relating, as it does, to family diflhrencos and other 
matters of which Kieniaguler appears unlikely to have had any 
previous knowledge; and while ther£ are obvious motives for 
his first denying Murray’s presence in his tent, and then seek¬ 
ing by u falsehood to explain away his concealment of the 
fact, there do not appear to be any for his endeavouring to 
make out a case against the prisoner. Wc do not see any 
reason to doubt, therefore, that In* general account of the 
conversation which passed is correct, hut we place no reliance 
on the expression he alleges the pj’isoncr to have made use of 
with reference to his intention of shooting a Moody nigger that 
nighty for he has given two versions of this expression, and 
while he says, in one place, that it was used in connection with 
the prisoner’s remarks about 'Muddun Muhuq^ he says, in 
another, th^no name was mentioned. IIis description of the 
pistol, which apjiears to be accurate, would be of im))ortance if 
we could be sure that be had not seen it previous to giving his 
evidence; bub it seems to l»ave been Ibund and shown to May- 
lark on the very day that Kiernander unbosomed himself to 
Maylark, and the probability, therefore, is that he had an op¬ 
portunity of inspecting it then, Ja)oking to the other evidence 
in the case, however, we do not see any reason to doubt that 
Kiernander did see a pistol in the prisoner’s possession, and his 
evidence generally, we think, ina 3 / be taken to prove tliat the 
prisoner visited him shortly before the murder, talked iii an 
excited manner of his troubles and misfortunes, and left him 
in a state of paitial intoxication with a pistol in his possession. 

That the shoes found at the corner ofiMuddun Mohun’s house 
belonged to the prisoner and were worn by him on the night 
of the murder, we consider to be satisfaetorily establislied, not 
only by the evidence of the witnesses, but by the contradic¬ 
tory statements of the prisoner with regard to his shoes. 

'I'hat the letter found on Coello’s desk was written by him, 
and that the paper W'lnch he endeavoured to destroy in the 
Cutcherry verandah was the remaining half of the gheet on 
which that letter was written is also, we consider, clearly 
proved. * 

The discovery of the pistol near Diljan’s house, and its 
identity with the pistol which had been abstracted from the 
desk on which the prisoner’s farewell letter to his sister was 
found, the admitted receipt by the prisoner that night of the 
paper (fti whicli this letter wiis written, the abandonment of his 
hat in Carter’s tent, which, it will be recollected, was pitched 
close to the road, his inability* next day to account satisfactorily 
for his missing hat, so^ks and shoes, liLs betaking himself on 
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the night of the^ murder to the Telegraph Office, though lie 
" had not been in the habit of sleeping there, his connection with 
lliljan, his annoyance at her abandoning him for the deceased, 
and her refusal to ^o to him on the night of the murder, are all 
material facts regarding which we entertain no doubt. 

It has been urged that ti\Q murder may have been committed 
by some one else, and that steps may have been taken by the 
real murderer to cast suspicion on the prisoner by placing his 
shoes near the house of the deceased and imitating his hand- 
v^riting, but tlu're is no single fact in the case which supports 
such a hypothesis, ^hila it is quite irreconcilable with many 
points of the evidence. 

Upon the facts before us, we can come to no other conclusion 
than that this murder was committed by the prisoner. Had 
we any doubt upon the subject, the prisoner should have the 
benefit of it, but we have absolutely none. 

It only remains for us to consider before we pronounce 
judgment, what weight is due to the plea which lias been ably 
urged on the prisoner’s behalf by Mr. Money, that the prisoner 
acted on s'udileii provocation when iu a state of drunkenness, 
and that his. crime, therefore, is not dchcrving of the extreme 
penalty of the law. 

It is admitted that there is no such sudden heat or provoca¬ 
tion in the case as would reduce the crime to man-slaughter, 
but it is said that the prisoner was evidently in a state of 
maudlin drunkenness and depression when he left Xiernander’s 
tent; that he probably staggered in this state into Muddnn Mo- 
hun’s house, casting his shoes off' in some drunken freak ; and 
that the sudden discovery of the woman, Diljan, who had refused 
to come to him, sleeping with tlio deceased, acted upon his 
inflamed mind and im^ielled him to use without reflection the 
pistol which was ready to his hand. It is contended, therefore, 
that there was no deliberation or premeditation iu the crime, 
and it is alleged that although the English law does not allow 
drunkenness to be pleaded as an excuse in cases of wilful mur¬ 
der, and the Judges arc consequently compelled to pass sentence 
of death in these cases, yet the practice of the English Courts 
is to allgw weight to the plea in recommending the sentence 
which is to be actually carried out. The case of Thom which 
occurred some years ago iu Calcutta is particularly instanced, 
and it is said that the Judges of the Supreme Court stated, 
os one of the grounds of his recommendation in that case that 
for upwards of twenty years no man had been executed for a 
crime committed under the influence of intoxication. It is 
urged, therefore, that as this Court, unlike those of England, is 
vested by Law with the power of mitigating and remitting the 
punishment whicli the Law awards when it may seem equitable 
to do so, wo sliou^l follow the practice the Law as it prevails 
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in England rather than its letter, and should not record a capi> 
tal sentence. 

We apprehend that the statement of the learned counsel with 
respect to the practice in England has been rather too widely 
put, and that drunltennefs would not be regarded there even as a 
ground for recommendation to merc^, unless the defendant was 
so far gone as not to be conscious of what he was doing, or 
there was at least a clear absence of [iremeditation and design. 
In America, wliere the question has been much discussed, owing 
to tho distinction which the Laws of some of the states draw 
between different degrees of Tnurder-^*the first degree including 
only wilful, deliberate, malicious and premeditated killing— 
drunkenness will not reduce the crime to murder in the second 
degree, unless it is such as to prove in the estimation of the 
Jury that tho act did not spring from a premeditated purpose. 
“ If a drunken man” says the C^urt in the case of Pirtlo versus 
the State (^||3ennett and Heard, p.l22) “ commit- wilful,deliber¬ 
ate malicioife and premeditated murder, he is in legal estimation 
guilty as if be were sober and it is evident that this principle 
could not be relaxed without serious danger to society, for it is 
at all times in a man’s power to intoxicate himself or to simu¬ 
late intoxication. “ If,” says an American Judge referred to 
in the same work from which we have already quoted (2 Ben¬ 
nett and Heard, page 118) “drunkenness were to be considered 
an excuse for crime, tliere would be established a complete 
emaneipatiou from criminal justice.” In a case of stabbing with 
intent to murder (R. versus Markhouse 4 cox c. c. 55) where 
under the English statute it is necessary to prove a positive 
intention of murdering, and drunkenness was pleaded, it was 
remaiked by Mr. Justice Coleridge that it is not sufficient to 
prove that the prisoner “ was excited or Tendered more irritable, 
unless the intoxication was such as to prevent his restraining 
himself from committing the act in question or to take away 
from him the power of forming any specific intention.” To 
ascertain whether such a state exists “ you must take into 
consideration the quality of spirit he had taken as well as his 
previous conduct. His conduct subsequently is of less impor¬ 
tance because the consciousness (if be had any) of’Vi'hat he 
had done might itself beget considerable excitement,” and it 
has been held in other cases of the same kind, that where a 
dangerous instrument is used, drunkenness can have no effect 
in the consideration of the malicious intent of the party. 

The power vested in this Court by Regulation XIV. of 1810, 
of mitigating the punishment to which prisoners are liable 
under the laws and regulations in force, is not a mere capricious 
discretion, but one which is governed by well-defined principles, 
and for which in every instance valid reasons must be assigned. 
As remarked by our lajfb ^spected colleague Mr. J. R. Colvin, 
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in a minute which he drew up in 1851^, on the principles by 
' which this Court is guided in inflicting capital punishment, our 

, Regulations* require proof in 

oases of wilful murder of an 

Eogidation VIII. of 1803. intention to kill either evident- 

ly or lairly lulerrible from the 
nature and circumstances of the case,” and do not recognize 
in such cases the EngUah doctrine of implied malice. The 
general practice of the Coui-t has in consequence, been to limit 
the extreme penalty of the law to those cases in which there is 
a clear and deliberate intent to kill, thus assimilating very 
closely to the practice of those American Courts we have 
noticed above. Provocation, though insulRcient to reduce the 
crime to culpable homicide, has been frequently admitted as u 
ground of mitigation, and there are cases in which the Agra 
Court has remitted the penaltj^of death in consequence of the 
crime having^been committed under the influeiy;''^ oi hhaiig^ 
which frequently produces a temporary insanity. '*? 

If, therefore, it could be shown, on behalf of the prisoner in 
this case, that he had acted in sudden heat without premedi¬ 
tation, that he had received some serious provocation, or that 
he had been so intoxicated as to incapacitate him from forming 
an intention, we should gladly have listened to the appeal which 
has been made to us. After very anxious consideration of the 


evidence, however, we have been unable to find any extenuating 
circumstances in the case. 










